'-81 

Sewell Coal Co. 

WEVA 

79-31 

Pg. 

1 

'-81 

King Knob Coal Co. 

WEVA 

79-360 

Pg. 

1 
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"81 

Consolidation Coal Co. 

WEVA 

81-270 

Pg. 

1 

-81 

UMWA ex rel Norman Reaver v. North American 





Coal Corp. 

LAKE 

81-55-D 

Pg- 

1 

-81 

Ralph Foster & Sons 

WEST 

79-397-M 

Pg. 

1 

-81 

Trail Mountain Coal Co. 

WEST 

80-451-D 

Pg. 

1 

-81 

Climax Molybdenum Co. 

WEST 

81-130 DM 

Pg. 

1 

-81 

Southern Ohio Coal Co. 

LAKE 

81-17-R 

Pg. 

1 

-81 

Phelps Dodge Corp. 

CENT 

79-370-M 

Pg. 

1 

-81 

Missouri Gravel Co. 

LAKE 

79-215-M 

Pg. 

1 

-81 

Freeman United Coal Mining Co. 

LAKE 

81-91 

Pg. 

1 

-81 

Radiant Coal Co., Inc. 

SE 

79-25-D 

Pg. 

L 

-81 

Union Carbide Corp. 

WEST 

80-401-M 

Pg. 

1' 

-81 

Virginia Pocahontas Co. 

VA 

79-136-R 

Pg. 

1' 

-81 

Paramont Mining Corp. 

VA 

81-44-D 

Pg. 

1 

-81 

Western Nuclear Inc. 

WEST 

80-289-DM 

Pg. 

1 

-81 

American Materials Corp. 

LAKE 

79-9-M 

Pg. 

1 

-81 

Kaiser Aluminum & Chemical Corp. 

CENT 

81-35-DM 

Pg. 

1 

-81 

Island Creek. Coal Co. 

WEVA 

80-580-D 

Pg. 

1. 

-81 

United Nuclear-Homestake Partners 

CENT 

7 9-251-M 

Pg. 

1 

-81 

Ozark-Mahoning Co. 

LAKE 

80-253-RM 

Pg. 

1 

-81 

United Castle Coal Co. 

VA 

79-141-D 

Pg. 

1. 

-81 

Bradford Coal Co, Inc. Fuel Fabricators, 

Inc. 





Indiana Steel & Fabricating Co. 

PENN 

80-267 

Pg. 

1. 

-81 

Haviland Brothers Coal Co. 

VINC 

79-93-P 

Pg. 

i: 

-81 

Haviland Brothers Coal Co. 

VINC 

79-93-P 

Pg. 

l: 

-81 

Johnny Howard v. Martin-Marietta Corp. 

SE 

80-24-DM 

Pg. 

i: 

-81 

Ron Coal Co. 

BARB 

78-362-P 

Pg. 

li 

-81 

Subreg Corp. 

WEVA 

80-668-D 

Pg. 

li 

-81 

Ducharme Sand & Gravel 

YORK 

80-55-M 

Pg. 

li 

-81 

Missouri Portland Cement Co. 

DENV 

79-346-M 

Pg. 

ii 

-81 

Big Three Coal Co. 

KENT 

80-289 

Pg. 

i. 

-81 

Pikeville Coal Co. 

KENT 

81-12 

Pg. 

l. 

-81 

V and M Mining Co. 

KENT 

81-49 

Pg. 

i. 

-81 

Elkins Energy Corp. 

VA 

80-166 

Pg. 

1: 

-81 

Westmoreland Coal Co. 

WEVA 

80-614 

Pg. 

1 

-81 

Leslie Coal Mining Co. 

KENT 

79-375-R 

Pg. 

1 

-8a 

Aearth Development Inc. 

.CENT 

81-40 

Pg. 

1 

-81 

United States Fuel Co. 

WEST 

79-81-R 

Pg. 

1 

'-81 

Capitol Aggregates, Inc. 

CENT 

79-059-M 

Pg. 

1 

'-81 

Asarco Inc. 

WEST 

79-124-M 

Pg. 

1 
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April 30, 1981) 


Review was Denied in the following cases during the month of June : 

Secretary of Labor, MSHA v. Brown Brothers Sand Company, SE 80-124-M; 
Koutras, May 1, 1981). 

Secretary of Labor, MSHA v. Cement Division, National Gypsum Company, 
VINC 79-154-PM; (Judge Broderick’s May 20, 1981 Order - Petition for 1 
locutory Review). 


SEUKETAKY Or LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 


Docket No. PENN 79-142 


SOLAR FUEL COMPANY 


DECISION 


This penalty proceeding arises under section 110 of the 1977 Mine 
Act, 30 U.S.C. §801 et se^. (Supp. Ill 1979). The administrative law 
judge issued a summary decision in which he concluded that Solar Fuel 
Company had not violated 30 CFR §75.503 _1/ and vacated two section 
75.503 citations against it. 2/ On August 1, 1980, the Commission 
directed review on its own motion. The issue before the Commission is 
whether electric face equipment stipulated to be in nonpermissible 
condition and intended for use inby the last open mine crosscut, was 
in violation of section 75.503 when located outby the last open crosscut 

The parties stipulated to the following facts. On May. 3, 1979, an 
MSHA inspector issued a citation charging Solar with a violation of 
section 75.503. The citation stated that a continuous mining machine, 
located outby the last open crosscut, was not in permissible condition. 
The machine was not in use when cited. The following day, May 4, the 
inspector issued another citation again charging Solar with a violation 
of section 75.503. The citation stated that a roof bolting machine, 
located in the same working area outby the last open crosscut and also 
not in use at the time, was not in permissible condition. The mine 
section where the cited equipment was located was being prepared for 
mining operations scheduled to begin shortly after each citation was 
issued. Solar intended to use both pieces of equipment inby the last 
open crosscut while performing these operations. Shortly after each 
citation was issued, the cited defects were corrected. On both days, 
coal was produced in the mine section in question after each citation 
was issued. 


1/ Section 75.503 provides: 

The operator of each coal mine shall maintain in permissible 
condition all electric face equipment required by §§75.500, 75.501, 
75.504 to be permissible which is taken into or used inby the 
last open crosscut of any such mine. 

Section 75.503 is based on section 305(a)(3) of the 1977 Mine Act, which 
reads: 

Thp nnprnrnr nf A/irh r.nal nvinp shall maint-a-fn in normlfifllhlp r.nn — 



f It 


crosscut.'" Id. at 1735-1736. He concluded that to prove a sect 
75.503 violation, the Secretary must demonstrate that an operator 
not maintain in permissible condition equipment which " was * taken 
or used inby the last open crosscut’" (emphasis added). Id^ at 1 
He found that the Secretary had not carried his burden because thi 
equipment was cited outby the crosscut. 3^/ 


We reverse. The judge’s holding cannot be squared with the 
language and stated purpose of the relevant statutory and regulat' 
provisions, 


The judge's construction renders the verbs, "is taken and [ 1 
used," as tantamount to "has been or was taken/used." As the Sec 
argues, this approach misconstrues the grammar of these provision: 
verbs in question are in the present tense of the passive voice, 
person singular. Among other things, the present tense denotes e 
tinuing or habitual action as well as action which always occurs > 
occur. Thus, from a grammatical standpoint, the proper meaning o 
provisions is "equipment which ls_ taken or used inby the last ope 
crosscut," connoting past, present, and future conduct. In turn, 

means that equipment habitually used or intended for use inby mus 

maintained in permissible condition and may be cited regardless o 

whether it is located inby or outby when inspected. The emphasis 

on where equipment is located at the time of inspection, but simp 
whether it is equipment which is taken or used inby. 


3/ In reaching his conclusion, the judge relied on section 318( 
the 1977 Mine Act, which defines "permissible" condition as regar 
electric face equipment. The judge stated: 

I find nothing [in] the legislative history which would 
support the position of [the Secretary]. On the contrary, 
section 3l8(i) of the Act provides in pertinent part: 
"'Permissible’ as applied to electric face equipment means 
all electrically operated equipment taken into or used 
inby the last open crosscut of an entry...." In order 
to support [the Secretary’s] position I would have to find 
that the language "taken into or used inby the last open 
crosscut” as used in this regulation is redundant. No¬ 
where in the Act or regulations is there a requirement 
that a mine operator maintain electrical face equipment 
in permissible condition if it is "intended" to be taken 
into or used inby the last open crosscut.... [2 FMSHRC at 
1736.] 


C nca J- pcltC5 U L WlilUl • • ♦ C2 L C ^ Cutlu L i. LfsJ LcU } qi>U J.UO l c* 4. X cu 1 

in accordance with the specifications of the Secretary, to assure 
that such equipment will not cause a mine explosion or mine fire , 
and the other features of which are designed and constructed, in 
accordance with the specifications of the* Secretary, to prevent, to 
the greatest extent possible, other accidents in the use of such 
equipment.... [Emphasis added.] 

Identical language is contained in 30 CFR §75.2(i). Although sections 
318(i) and 75.2(i) define permissibility in terras of design, construc¬ 
tion, and installation of electric face equipment, section 305(a)<(3) of 
the 1977 Mine Act and section 75.503 require that the equipment be 
maintained in such "permissible" condition. We think that the conclusio 
is inescapable that the equipment be so maintained for precisely the 
same reason—to assure against mine accidents. The purpose of "assuring 
[against] mine explosion or mine fire" militates against any interpreta¬ 
tion of "is taken into or used inby" which would lessen that assurance. 
Plainly, the judge's interpretation does not further the purpose of 
assurance. 

Furthermore, the judge's interpretation would lead to unacceptable 
results. It would allow an operator the opportunity to operate imper¬ 
missible electric face equipment inby the last open crosscut prior to a 
mine inspection, move it outby during the inspection, and then return it 
to the face once the mine inspector had left the premises. To adopt the 
judge's holding in light of those prospects would, we believe, derogate 
from Congressional intent by creating a formalistic loophole in the 1977 
Mine Act and implementing regulations. Cf. Ideal Basic Industries, 
Cement Div ., 3 FMS1IRC 843, 844 (1981); Paramont Mining Co ., 2 FMSHRC 
2476, 2477 (1980)(rejecting similarly formalistic constructions of 
analogous regulations). 

For the foregoing reasons, we reverse the judge's decision and 
interpret 30 CFR 75.503 to apply not only to equipment which has been 
taken inby the last open crosscut when inspected, but also to equipment 
which is intended to be or is habitually taken or used inby, even if it 





Michael McCord, Esq. 

Office of the Solicitor 
U.S. Department of Labor 
4015 Wilson Blvd. 

Arlington, Virginia 22203 

Administrative Law Judge James Laurenson 
FMSHRC 

5203 Leesburg Pike, 10th Floor 

Skyline Center //2 

Falls Church, Virginia 22041 



Flint- bAfiLlY AHD H LA Lin 
ADMINISTRATION (MSHA) 

v* 

CAPITOL AGGREGATES, INC. 


Docket Nos. DENV 79-163-PM 
DENV 79-240-PM 


DECISION 

This civil penalty case involves the interpretation of 30 CFR 
§56.17-1, a mandatory illumination standard. In a decision issued on 
April 14, 1980, the administrative law judge found multiple violations 
of the Federal Mine Safety and Health Act of 1977, 30 U.S.C. §801 et 
seq . (Supp, III 1979) and assessed penalties. We vacated that decision 
on procedural grounds, and on remand the judge reaffirmed his prior 
decision. The operator, Capitol Aggregates, Inc., filed a petition for 
discretionary review, which we granted in part. For the following 
reasons, we affirm in part and reverse in part. 

On May 17, 1978, an MSHA inspector issued Citation Nos. 169705 and 
169706 alleging violations of 30 CFR §56.17-1 in Capitol's cement plant. 
The standard provides: 

Mandatory. 

Illumination sufficient to provide safe working conditions 
shall be provided in and on all surface structures, paths, walk¬ 
ways, stairways, switch panels, loading and dumping sites, and work 
areas. 

The question in this case is what constitutes "[i]llumination sufficient 
to provide safe working conditions." Resolution requires a factual 
determination based on the working conditions In a cited area and the 
nature of Illumination provided. 

Citation No. 169705 alleged a violation of the standard because the 
lights over the coke storage bin and adjacent walkways were not operable. 
In concluding that the operator violated the standard, the judge was 
persuaded by the inspector's unrebutted testimony that the illumination 
was insufficient. In the absence of negligence, the judge assessed a 
$25 penalty. On remand, he saw "no reason to disturb [his] previous 
finding,..." We conclude that substantial evidence supporta the judge's 
findings. 



workers were equipped with flashlights. There was little reflected 
light in this coke area. Because the coke storage bin continuously 
supplied coke to the kiln, Capitol's employees might have to make repairs 
or do maintenance on the bin/kiln system at any time, including the 
evening shift. The lack of illumination created hazards, such as tripping 
or falling, for employees performing such work. 

We reject Capitol's argument that, notwithstanding the failure of 
the permanent lighting, there was adequate illumination to ensure safe 
working conditions, because it also provided electrical outlets for 
portable lighting equipment and flashlights for night work. Portable 
lighting could satisfy the standard where such lighting is accessible, 
its use is feasible and safe, and it provides adequate light under the 
circumstances. That is not the case before us, however. 

Capitol states only that it provided such lighting and outlets; it 
does not indicate where such lighting was stored or how easy it was to 
reach. Although a worker could carry a flashlight, extension cord, and 
auxiliary light in one hand, that practice may be neither safe nor 
desirable. Capitol concedes that a worker might have to climb a ladder 
to get to the top of the storage bin. It does not rebut the inspector's 
testimony that climbing a ladder and performing maintenance or repairs 
require the use of a worker's hands, and do not leave the hands free for 
carrying a flashlight or extension cord with auxiliary lights. Nor baa 
Capitol established the adequacy of such portable lighting equipment; it 
does not show the amount of illumination this lighting would shed. 
Similarly, Capitol fails to prove that, under these facts, a flashlight 
provided sufficient illumination. The evidence and the case law demon- 
atrate otherwise. The inspector testified without contradiction that a 
flashlight would not provide sufficient light if an employee were simul¬ 
taneously holding a flashlight and working on equipment. The case law 
indicates that a directed beam of light such as that supplied by a cap 
lamp—or, by analogy, a flashlight—may not shed sufficiently diffuse 
light to provide a safe work area. Clinchfield Coal Co . at 3, March 
1979 FMSHRC, 1 MSHC 2027 (Chief Administrative Law Judge Broderick, 

March 12, 1979), aff'd . sub nom ., Clinchfield Coal Co . v. Secretary 
of Labor , No. 79-1306, 1 MSHC 2337 (4th Cir. 1980) (unpublished). 
(Clinchfield involved the identical coal standard at 30 CFR §77.207). 


1/ This light failed because a photoelectric cell, which normally acti¬ 
vated the lamp as the sun went down, malfunctioned. Although Capitol 
concedes the malfunction, it makes much of its lack of knowledge of the 
malfunction. Capitol's lack of knowledge relates only to its possible 
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Broderick., 1980). We hold that, under these facts, the illumination 
provided by the operator did not satisfy the standard and we thus affirm 
the judge. 

Citation No. 169706 alleged a violation of the standard because 
there was insufficient illumination in the area under the coke impact 
crusher, around the tail pulley of the C-58 conveyor belt, and by the 
tail section of the apron feeder under the coke hopper. The judge found 
that there were no lights and concluded that Capitol had violated the 
standard "[ilnasmuch as miners might have to travel in the area at 
night." In our view, his finding that miners might have to work in the 
cited area at night is not supported by substantial evidence. Con¬ 
sequently, we reverse his finding of a violation and vacate the under¬ 
lying citation. 

There was undisputed testimony that, when work was performed in the 
area during daytime, there was adequate light. The judge impliedly 
found that the daytime lighting was adequate, and the Secretary does not 
argue otherwise. Although the inspector testified to his belief that 
emergency nighttime repairs might be necessary, he did not observe any 
employees there at night, nor did he testify as to the likelihood of 
such nighttime repairs. By contrast, Capitol's witness testified that 
employees would not have to go into C-58 conveyor area at night because 
a bypass system provided sufficient fuel storage capacity so that the 
plant could run all night. Even if the bypass system failed at night, 
the plant had two additional days of fuel and other fuel systems 
available to substitute for the bypass system; hence any necessary 
repairs would not have to be made immediately. 

Under these facts, we do not believe that substantial evidence sup¬ 
ports the judge's finding that employees might have to work in the area 
at night. We hold that, because there was adequate light for safe 
working conditions during the day and there was no probability of work 
being performed at night, there was no violation of the standard. 
Accordingly, we reverse the judge and vacate the citation. 2/ 
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Docket No. PITT 78-97-P 


v. 

PENN ALI.EGH COM. COMPANY, INC. 


DECISION 


On September 1A, 1975, Penn Allegh Coal Company filed a petition 
for modification of the application of the cabs and canopies standards, 
30 CFR 75.17KM (a), to the electric face equipment at its Allegheny 
tfo. 2 mine. 1/ The petition for modification was filed under section 
301(c) of the' 1969 CnuJ Act, 30 U.S.C. §861(c) (1976), which, in relevant 
part, provided: 

Upon petition by Lite operator or the representative of miners, 
the Secretary may modify the application of any mandatory 
safety standard to a mine if the Secretary determines ... that 
the application o f such standard to such mine will result in a 
diminution of s afely to the miners in such mine . Upon receipt 
of such petition the Secretary shall publish notice thereof 
and give notice to the operator* or the representative of miners 
in the affected mine, as appropriate, and shall cause 
such investigation to be made as he deems appropriate. 

Such investigation shall provide an opportunity for a 
public hearing, at the request of such operator or 
representative or other interested party, to enable 


J The standard requires installation of protective cabs or canopies 
on all self-propc'ltud electric face equipment on a staggered time 
chedule coordinated with descending mining heights. It states in 
pertinent part: 

(a) (Ajll self-propelled electric face equipment, including 
shuttle cars, which is employed in the active workings of each 
underground coal mine on and after January 1, 1973, shall, in 
accordance with the schedule of time specified in subparagraphs 
(1), (2), (3), (4), (5), and (6) of this paragraph (a), be equipped 
with substantially constructed canopies ’or cabs, located and 
installed in such a manner that when the operator is at the 
operating controls of such equipment he shall be protected from 
falls of roof, face, or rib, or from rib and face rolls. 



On January 9, 1976, while the petition for modification was pending 
before an administrative law judge, a notice of violation of 30 CFR 
75*1710-1(a) was issued to Penn Allegh for failure to provide a canopy 
on a Long-Airdox electric coal drill. On June 15, 1977, the judge 
issued a lengthy decision in the modification case granting the modi¬ 
fication in part and denying it in part. Both Penn Allegh and the 
Secretary appealed the decision to the Board of Mine Operations Appeals. 
On March 9, 1978, the pending appeals were transferred to the Assistant 
Secretary for Mine Safety and Health pursuant to the transfer provisions 
of the 1977 Mine Act. 30 U.S.C. 5961(a). The appeals remain pending 
before the Assistant Secretary as of this date. 

On November, 14, 1977, a petition for assessment of civil penalty 
for the violation alleged in the January 9, 1976, notice of violation 
was filed by the Secretary and the civil penalty case was assigned to 
the administrative law judge who had heard the modification case. 3/ On 
December 9, 1977, Penn Allegh requested a stay of the penalty proceeding 
pending the decision of the Board in the appeal of the modification 
case. The judge denied the stay because the petition for modification 
had not included the coal drill that was the subject of the notice at 
issue in the present penalty proceeding. 4/ 

On January 17, 1978, the judge issued a notice of prehearing 
conference and pretrial order stating that counsel for the Secretary had 
"indicated his unwillingness to concede that the use of a canopy on 


2/ Section 101(c) of the 1977 Mine Act, 30 U.S.C. 5811(c) (Supp. Ill 
1979), provides for the same modification procedure. 

3/ Section 110(a) of the 1977 Mine Act requires that the Secretary 
assess an operator of a mine at which a violation occurs a civil penalty 
Section 105 sets forth the procedures for that assessment and for con¬ 
testing the assessment before the Commission. 

4 j The petition for modification as originally filed did not specify 

the particular electric face equipment for which modification was 
requested. However, at the modification hearing the parties submitted a 
joint exhibit listing the electric face equipment encompassed by the 
petition. The judge asked counsel for Penn Allegh if the exhibit was to 
be deemed as amending the petition so as to apply only to those machines 
specified therein. Counsal responded affirmatively. 


drill. Penn Allegh responded by asserting that the design submitted by 
the Secretary could not be used safely in its mine, that the judge's 
prior modification decision showed that a canopy could not be used 
safely, and that requiring a new modification petition would result in a 
needless multiplicity of proceedings. 

On February 27, 1978, the judge issued a notice of hearing and 
pretrial order which stated: 

The issue in this case is whether or not the canopy design proposed 
by MESA could be used safely in the 4 Right section of the No. 2 
mine on January 9, 1976. This issue will be determined on the 
basis of the scale drawing submitted by MESA and the dimensions as 
to mining height, machine height and roof support to which the 
parties have stipulated. 

In response to this order the Secretary filed a prehearing statement 
that included a modified canopy design. This design contained structural 
modifications not present in the previously submitted design. The 
Secretary stated that he was "forced" to submit the modified design 
because the judge was "predisposed" to make findings, based upon the 
modification case, which would not permit the coal drill to operate 
safely when equipped with the canopy the Secretary originally proposed. 
Prehearing statement at 4 (March 8, 1978). 

In its response to the pretrial order Penn Allegh asserted that a 
"canopy utilizing the design [originally] proposed by MESA for the ... 
drill could not on January 9, 1976 and cannot now be used safely in the 
4 Right Section or any other section of Allegheny No. 2 Mine." Supple¬ 
mental Prehearing Submission, 1114, 15, (March 15, 1978). Regarding 
MESA's drawings of the modified canopy design Penn Allegh stated: 

[T]his proposed design is incompetent and irrelevant with 
respect to the subject violation. Such violation must be 
adjudicated on the basis of facts and conditions as they 
existed at the time the alleged violation occurred. More¬ 
over, [Penn Allegh] denies that MESA’s suggested modifi¬ 
cations in the machine and canopy design will overcome 
the hazards created by equipping the subject machine with 
a canopy in 47“ coal. 6/ 


5/ The Mining Enforcement and Safety Administration (MESA) became the 
Mine Safety and Health Administration (MSHA) when the 1977 Mine Act 
took effect. 

6 The parties h d e eed th t he mi mu mini e h ie t at ic t 


lity and the hazards resulting therefrom. 

Response to Offer of Proof, at 3, (April 3, 1978). 

The matter was heard on April 6, 1978. At the start of the hearing, 
the judge recited his understanding of the posture of the case: 

1 understood the sole issue to be determined with 
respect to the fact of violation was whether the 
canopy design [initially] proposed by the Secretary 
... could have been retrofitted to the ... face drill 
in use of the 4 Right Section of the No. 2 Mine with¬ 
out diminishing the safety of the miners. 

I further understood that the issue with respect 
to the fact of violation would be determined on the 
basis of the canopy design configuration found in 
the manufacturer's drawing ... which the operator 
agreed was available to it as early as April 1975, 
and the agreed upon dimensions as to the mining 
height, machine height and roof support. 


Tr. 6-7. 


Counsel and the judge then extensively discussed the propriety of 
admitting as exhibits the Secretary's modified canopy design. Counsel 
for Penn Allegh stated that "unless there was an actual canopy design 
available from the manufacturer at [the time of the alleged violation] 
that could have been retrofitted ... this evidence is worthless and 
irrelevant." Tr. 18, After further discussion, the judge stated: 

[W]hat this offer of proof if accepted amounts to is a 
direction that the presiding judge impose on the operator 
the burden of showing that two untested, unproved design 
concepts involving a complete overhaul of the equipment 
and a relocation of the operator's controls would, if 
accomplished, be acceptable as a safe canopy design concept. 

I think this is a thinly disguised attempt to shift 
from the Secretary the burden of showing that the manu¬ 
facturer's design configuration could be used safely 
by requiring the operator to show that [the Secretary's] 
untested, unproved paper design concepts would, if imple¬ 
mented, diminish the safety of the miner. Even if these 
design concepts are, as I assume they will be, endorsed 

f f U A C ft A A A 1 /l f.f *t M A M n 1 kU V 1.1 J 4 1 1 VAflM A 4 A m _ 


adverted to reject this offer of proof. 

Tr. 26-27. 

After further extended discussion the Secretary stated that th 
judge's ruling "wipe[sj out our case”. Tr. 46. The judge then ren 
a bench decision finding that a total mining height of 48.5 inches 
necessary to allow safe operation of the drill with the canopy orig 
proposed by the Secretary. Because the stipulated minimum mining 
height was 47 inches, the judge concluded that "the canopy design 
configuration, proposed by the Secretary cannot be used safely in . 
Respondent's No. 2 mine and could not have been used safely ... on 
January 9, 1976." Tr. 55-56. 7/ On April 7, 1978, the judge issue 
written decision, reiterating his bench decision, and dismissed the 
petition for penalty assessment. 

On May 5, 1978, the Secretary filed a petition for discretiona 
review with the Commission. The petition asserted that the judge e 
in declaring the standard invalid. It also raised questions concer 
the burden of proof, the admission of evidence and the taking of of 
notice. On January 3, 1979, the Commission granted the Secretary's 
petition. 8/ 

Although this matter poses potentially interesting questions r 
the burden of proof in an enforcement proceeding brought for a viol 
of a performance standard and the nature of the proof that will be 


V The judge also found that he had the authority to rule upon tl 
validity of the mandatory safety standard at issue before him. Exe 
ing this authority, he concluded that the Secretary had failed to 
follow the statutory scheme in promulgating 30 CFR §75,1710-1 and t 
the standard was therefore null, void and unenforceable. The judge 
reached identical conclusions in his decision in Sewell Coal Co. 1 
FMSHRC 1381 (WEVA 79-31, 1979). The judge's decision in Sewell *wg 
directed for review by the Commission. For the reasons stated in c 
decision in ^U issued this date, we conclude that the judge wa 
correct in finding he had the authority to rule on the standard's 

^enfo'rceaUe." 3 ° CFR be null, void . 

1/ At the tine that the Secretary's petition for review was filer 
Commissioners had yet assumed office. Therefore the AO-day review 

directed XP1 30 3Ud8C ' S deClSl ° n been 

directed. 30 U.S.C. §823(d)(l). On June 16, 1978, the Secretarv f 

a Petition for review of the Commission's "final order" with the U 

Court of Appeals for the D.C. Circuit. On November 7, 1978, after 
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Penn Allegh's consistent argument throughout this case has been 
that to require the installation of a canopy on its coal drill will 
actually diminish, rather than enhance, the safety of miners. This is 
so, in Penn Allegh's view, because a canopy giving sufficient clearance 
to the coal drill operator to allow safe and comfortable operation of 
the drill, necessarily will be too high to allow safe operation in the 
47-inch mining height at issue. Therefore, according to Penn Allegh, to 
apply the standard here is to diminish the safety of miners—a result 
contrary to the Act's purposes. In view of this, Penn Allegh submits 
that the notice of violation for failure to comply with 30 CFR §75.1710 
should be vacated and the petition for assessment of penalty dismissed. 

Section 301(c) of the 1969 Coal Act and section 101(c) of the 1977 
Mine Act expressly provide a specific mechanism for handling those 
situations where the application of a standard diminishes, rather than 
enhances, miners' safety. In such situations, the operator is required 
to petition the Secretary for relief from the application of the standarc 
Upon receipt of such a petition the Secretary gives notice, conducts an 
investigation, provides an opportunity for a public hearing, and issues 
a decision granting or denying the relief sought. The Secretary has 
adopted detailed regulations governing the processing of such petitions. 
30 CFR Part 44. Multi-level review of a modification petition is pro¬ 
vided; the initial decision being made by the Administrator of MSHA with 
the right to be heard by an administrative law judge of the Department 
of Labor and with an appeal to the Assistant Secretary of Labor. Only a 
decision of the Assistant Secretary is deemed final agency action for 
purposes of judicial review. 30 CFR 44.51. 9J 

Thus, there is a clear distinction between modification proceedings 
instituted by an operator and enforcement proceedings instituted by the 
Secretary. The two serve related but separate ends. In one the Secretai 
must prove failure to comply with a standard he has adopted for appli¬ 
cation to the mining industry in general. In the other, the operator 
must demonstrate why compliance should be waived in view of the special 
facts at a particular mine. 

In the present case, it is undisputed that the coal drill was not 
equipped with a canopy as required by the standard. It is also undisputi 
that Penn Allegh did not seek a modification of the cabs and canopies 
standard for the coal drill at issue. Penn Allegh failed to do so even 
in view of the fact that it had previously filed a petition for modifi¬ 
cation of the same standard as it applied to many other pieces of 
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resolved in a modification proceeding, i.e ., whether application of the 
standard would cause a diminution of safety at its mine. 

We cannot endorse this short circuiting of the Act’s modification 
procedures. We believe it important that questions of diminution of 
safety first be pursued and resolved in the context of the special pro¬ 
cedure provided for in the Act, i■e. , a modification proceeding. 

A similar conclusion has been reached in an analogous situation 
under the Occupational Safety and Health Act of 1970, 29 U.S.C. §651 et 
seq . In the OSHA statutory scheme, an employer may apply to the Secre¬ 
tary of Labor for a variance from a standard's application. 29 U.S.C. 
§655(d). As with the Mine Act, the OSHAct's variance procedure is 
distinct from the Act’s enforcement procedure. In enforcement pro¬ 
ceedings the Occupational Safety and Health Review Commission has 
likewise been confronted with arguments that a violation of the Act 
should not be found where compliance with a standard would result in a 
’'greater hazard" than non-compliance i.e. , a diminution of safety. In 
establishing a narrow "greater hazard" defense, the OSHRC has set forth 
three elements: 1) the hazards of compliance are greater than the 
hazards of non-compliance; 2) alternative means of protecting employees 
are unavailable; and 3) a variance application would be inappropriate . 
(Emphasis added.) See , e.g ., Russ Kaller, Inc, t/a Surfa-Shield , A BNA 
OSHC 1758 (1976). 

The Third and Ninth Circuits have affirmed this forumulation of the 
defense. In General Electric Co . v. Secretary , 576 l r .2d 558, 561 (3d 
Cir. 1978), the Court stated: 

Every employer has the initial obligation to make sure that 
his working areas comply with all applicable standards. If there 
is reason to believe that compliance with certain standards may 
jeopardize his employees, a variance should be sought. If a 
"greater hazard" defense is allowed at an enforcement proceeding 
without requiring initial resort to the variance procedures or a 
showing that such resort would be inappropriate, there would be 
little incentive for an employer to seek a variance under these 
circumstances. 

General Electric contends that an employer who correctly 
believes that his working conditions are safer than those pre¬ 
scribed in the standards should not be penalized for bypassing the 
variance procedures and taking his chances that he will not be 
cited or that he will prevail in an enforcement proceeding. The 
flaw in this argument is that some employers will believe 
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until it was cited before making its argument regarding diminution of 
safety. Thus, Penn Allegh, rather than the Secretary, has determined 
that compliance is unnecessary. If Penn Allegh is wrong, employees have 
been exposed to a hazardous condition in violation of the Secretary’s 
standard. 10 / At the present time, we cannot forecast i-jith any certainty 
whether Penn Allegh could or could not have equipped its drill with a 
safe canopy. 11/ The responsibility for making that determination rests 
in a different forum and should not be determined here. 


10 / We recognize that if Penn Allegh is right requiring literal com¬ 
pliance would mean that miners would be exposed to a hazardous condition. 
We view the regulatory scheme of the Act, however, as being premised 
upon the proposition that compliance with the safety standards adopted 
by the Secretary protects the nation’s miners, and that the procedures 
permitting non-compliance, i.e. , the modification provisions, must he 
strictly observed. We also stress, however, that the Secretary’s 
regulations appear to provide a vehicle for insuring that the safety of 
miners is not compromised during the pendency of a modification petition. 
30 CFR §44.16 provides for interim relief from the application of a 
standard pending final decision on a petition for modification. Also, 

30 CFR 44.4(c) provides that "the granting of the modification ... shall 
be considered as a factor in the resolution of any enforcement action 
previously initiated for claimed violation of the subsequently modified 
mandatory safety standard." This case does not present a situation 
where an enforcement proceeding was brought by the Secretary after the 
operator had filed a modification petition and before that petition had 
been finally resolved. 

11 / The fact that Penn Allegh had received a partially favorable 
decision from an administrative law judge in its modification case is of 
no importance. Although the facts forming the basis of the favorable 
portions of that decision possibly could be analogized to the facts of 
the present case, both parties appealed the judge’s decision and no 
final decision on the petition for modification has yet been issued. 
Therefore, the administrative law judge’s decision granting a waiver as 
to other items of equipment does not provide a sound basis for excusing 
Penn Allegh’s failure to file a modification petition here. 
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DECISION 


This case arose when the Department of Labor's Mine Safety and 
Health Administration (MSHA) sought civil penalties under the Federal 
Mine Safety and Health Act of 1977, 30 U.S.C. 801 et seq . (Supp. Ill 
1979) ("the 1977 Mine Act"), for alleged violations of the cab and 
canopy standard for underground coal mines, 30 CFR §75.I710-l(a). 1/ 
The relevant facts are not disputed. Sewell Coal Company was cited by 
MSHA for failing to equip a roof bolter and a shuttle car with canopie 
The alleged violations were abated and the Secretary filed a proposal 
for civil penalties. 2/ 

Prior to hearing the Secretary and Sewell agreed to a settlement 
the matter. The Secretary filed a motion with the administrative law 
judge to approve the settlement. 3/ The judge denied the motion. The 
judge found that Sewell could not comply with the cited standard "with 
out diminishing the safety of the miners and depriving them of the 

1/ 30 CFR §75.1710-l(a) states in pertinent part: 

[A] 11 self-propelled electric face equipment, including 
shuttle cars, which is employed in the active workings of each 
underground coal mine on and after January 1, 1973, shall, in 
accordance with the schedule of time specified in subparagraphs 
U)> (2), (3), (4), (5), and (6) of this paragraph (a), be equip, 
with substantially constructed canopies or cabs, located and 
installed in such a manner that when the operator is at the 
operating controls of such equipment he shall be protected from 
falls of roof, face, or rib, or from rib and face rolls. 

2 J The notice of violation pertaining to the roof drill was terminat 
when the section in which the drill was being used was abandoned and t 
equipment withdrawn from use. The citation pertaining to the shuttle 
car was terminated when the equipment was replaced with another shutt] 
car that had a canopy. 

3/ Section 110(k) of the 1977 Mine Act, 30 U.S.C. §820(k> states: 

No proposed penalty which has been contested before the Commissic 
... shall be compromised, mitigated or settled except with the 




with his decision dismissing the penalty petition, the judge set forth 
his reasons for concluding that he was empowered to pass upon the 
validity of the standard and for finding the standard invalid. 

This case presents us with two important threshold questions: 
whether the judge had the authority to rule upon the validity of 30 CFR 
75.1710-l(a) and, if so, whether he properly found the standard null, 
void and unenforceable. 


I. 


The standard at; issue was promulgated under the Federal Coal Mine 
Health and Safety Act of 1969, 30 U.S.C. §801 et^. seq . (1976) (amended 
1977) ("the 1969 Coal Act"), and was adopted on October 3, 1972. 37 

Fed. Reg. 20689-90 (1972). Therefore, the question of whether the 
validity of the standard can be challenged in an enforcement proceeding 
must first be addressed in terms of the relevant procedures under the 
1969 Coal Act. The 1969 Coal Act did not have a specific provision 
regarding the proper vehicle for challenging the validity of standards 
adopted by the Secretary. Furthermore, case law involving such challenj 
is sparse. From our review, it appears that validity challenges were 
left to be raised in the various types of enforcement proceedings 
provided for in the Coal Act. See §§106(a)(l), 109. For example, in 
U.S. v. Finley Coal Co ., 345 F. Supp. 62 (D.ED. Ky., 1972), aff'd , 493 
F.2d 285 (6th Cir. 1974), the defense of improper promulgation of 
standards was raised and accepted in a criminal proceeding brought undei 
the Coal Act. In Morton v. Delta Mining, Inc ., 495 F.2d 38, 43 (3d Cir, 
1974), rev'd on other grounds , 423 U.S. 403 (1976), a challenge to the 
Secretary's penalty assessment regulations was upheld in a penalty 
collection proceeding. See also Association of Bituminous Contractors 
v. Andrus , 581 F.2d 853, 865-866 (D.C. Cir. 1978)(Leventhal, concurring; 
in which it is suggested that, under the Coal Act, the promulgation of 
a health or safety standard was appropriately challenged directly in th< 
courts of appeals under section 106 of the Act. Apart from sta.'utory 
enforcement proceedings, a further possible avenue of relief was the 
institution of a suit for injunctive relief against the enforcement of 
allegedly invalid regulations. See National Independent Coal Operator 1 : 
Ass'n v. Kleppe , 423 U.S. 388 (1976). 

Although challenges to the validity of standards under the 1969 
Coal Act were left to be raised in enforcement proceedings, the admini¬ 
strative body established by the Secretary of Interior to adjudicate 
contested cases, the Board of Mine Operations Appeals, declined to 
review such challenges. The basis for the Board's conclusion was that 


is not within the scope of authority of this Board or the Administrative 
Law Judge. This power resides in the U.S. District Courts and the 
Courts of Appeals. 11 Peabody Coal Co ., 4 IBMA 137, 138 (1975). 

This basis for the Board*s refusal to entertain a challenge to the 
validity of a standard does not apply to this Commission. The Commission 
is an independent adjudicative agency, entirely separate from the 
enforcing agency, and its authority to review Secretarial action is not 
subject to the same constraints as were perceived by the Board. Helen 
Mining Co ., 1 FMSHRC 1796, 1798-1801 (1979), £et. for rev. filed , Nos. 
79-2518, -2537, D.C. Cir., Dec. 19 & 21, 1979. The Commission has been 
given primary adjudicative jurisdiction over disputes arising under the 
Act and is authorized to decide independently questions of fact, law, 
and policy. 30 U.S.C. §823(d). See Bituminous Coal Operators Assoc , 
v. Marshall , 82 F.R.D. 350 (D.D.C. 1979); Council of the Southern 
Mountains v. Donovan , No. 79-2982 (D.D.C., May 19, 1981). The deter¬ 
mination of the validity of a standard obviously could be an important 
step in the resolution of disputes brought before the Commission and, 
absent some'appropriate limitation on our authority to do so, we believe 
validity challenges should be resolved by the Commission. 

The Secretary vigorously asserts, however, that section 101(d) of 
the 1977 Mine Act is such a limitation of our authority. This section, 
in pertinent part, provides: 

Any person who may be adversely affected by a mandatory health 
or safety standard promulgated under this section may, at any time 
prior to the sixtieth day after said standard is promulgated , file 
a petition challenging the validity of such mandatory standard with 
the United States Court of Appeals for the District of Columbia 
Circuit or the circuit wherein such person resides or has his 
principal place of business, for a judicial review of such 
standard.... The procedures of this subsection shall be the 
exclusive means of challenging the validity of a mandatory health 
or safety standard . (Emphasis added.) 

This provision by its terms concerns pre-enforcement challenges to 
standards adopted under the 1977 Mine Act, and did not become effective 
until March 9, 1978. The 1977 Act is silent with respect to the review 
of standards previously adopted under the predecessor 1969 Coal Act. We 
fail to see how section 101(d) of the 1977 Mine Act can be applied 
retroactively to foreclose a challenge to a standard adopted under the 
1969 Coal Act five and one-half years before..section 101(d)*s effective 
date. In our view, the 1977 Mine Act leaves intact the avenues available 
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Che Board of Mine Operations Appeals, and because section 10.1(d) of the 
1977 Mine. Act is only prospectively applicable* to standards adopted 
under that Act, we hold that a challenge to the validity of a standard 
adopted under the 1969 Coal Act can be raised and decided in an adjudi¬ 
cation before the Commission, 5/ 


II. 

Turning to the question of the standard's validity, for the follow¬ 
ing reasons we conclude that the judge erroneously found 30 CFR §75.1710- 
1(a) to be null, void and unenforceable. The start inn point for our 
analysis is to trace the development of section 3.18(1) of Che 1969 Coal 
Act to determine its impact, if any, on Che adoption of the Improved cab 
and canopy standard. 

The provisions of section 318(1) first appeared in Senate bill 
2917, as reported, -as section 206(1)(10). I.egjs. Hint, at 52-58. 6/ 

In order to fully understand the requirements of set:! ion 31ft(i) It is 
necessary to read it in the context of the subsections proceeding it 
(section 206(1) (l)-(9) in S. 2917 as reported, and sect, ion 305(a)(1)- 
(12) as passed), and the relevant legislative, history behind these 
sections. As will be explained below, although moat of the discussion 
in the legislative history concerning sections 305(a) and 31.8(i) Is 
directed to the former, the discussion also sheds considerable light on 
the proper interpretation to be given section 318(i) in this case. 

Section 305(a) (1)-(12) and section 3.18(1) were derived from section 
206(1) (1)-10) in S. 2917, as reported. The Senate Cumui.i t: too Report 
accompanying S. 2917 devoted considerable attention to the need for the 
provisions of section 206(1)(1)-(10) as a means for controlling ignitions 
and explosions. Legis . Hist . at 151-161, More specif Ic.nU.y, much 
debate was generated over whether to eliminate the d i.at: incti.on between 
gassy and non-gassy mines, the appropriate time periods for requiring 
electric face equipment in all mines to be permissible, and the attendant 
costs and benefits. Id . The Senate Committee resolved these questions 
by deciding to eliminate the gassy/non-gassy distinction, require the 
use of permissible equipment but provide for non-compllance permits, and 
establish field testing procedures and economic assistance. Id . 


4/ We note that mandatory standards promulgated under the 1969 Coal Act 
remain in effect under the 1977 Mine Act until the Secretary of Labor 
issues a new or revised standard. 30 U.S.C,•961(b). 

5 J Thus, the application and effect of section 101(d) of the 1977 Mine 
Act is left to be determined in an appropriate future case. 


equipment: to mean electric equipment taken inr r ‘ or used inby the 
last open crosscut of the mine—that is, the workir olace—-or 
parts thereof which meets the Secretary's speci F ications relative 
to preventing the emission of a spark or arc w hich could cause 
a mine fire or explosion and which includes other features to pre¬ 
vent, where possible, accidents in the use of eq . ip int. 

The present regulations of the Bureau of Mines (Schedule 2G) 
would continue until changed, but the Secretary nu'«t i..imediately 
develop practical methods, such as field testing, to facilitate 
approval, for permissibility both under the present regulations and 
under revised regulations—to account for the mines requ' 1 J to use 
permissible equipment by this bill. Such methods wc M e o gnize 
that the primary objective is to prevent mine fires and min e 
explosions from this equipment . Without sacrificing safety, some 
types of equipment, such as "home-made" equipment in some small 
mines, might be made permissible for this purpose. Efforts in this 
direction would facilitate approvals of such equipment without the 
necessity for three year examinations of prototypes in the Bureau 
of Mines laboratory. (Emphasis added.) 

Legis . Hist . at 194-195. See also Legis . Hist , at 159-160. 

In a statement of the individual views of two members of the Senate 
Committee, two members noted their opposition to the elimination of the 
gassy/non-gassy distinction and the required use of permissible electric 
face equipment in all mines. Legis . Hist . at 227-233. On the floor of 
the Senate, considerable debate was focused on this aspect of the bill. 
The issue was addressed at length. Legis ♦ Hist , at 224-245, 353-355, 
360-390, 397-398, 603-664, 668-673, 681-703. The Senate debate was 
resolved in favor of eliminating the distinction between gassy/non-gassy 
mines concerning the use of permissible electric face equipment, but 
extending the effective dates for non-gassy mines and establishing a 
procedure for granting permits for noncomplying equipment. See Legis . 
Hist , at 832-839 for text of section 206(1) as passed by Senate. 

Section 305 of House Bill 13950 dealt with permissible electric 
equipment. Legis . Hist , at 985-991. This section was similar to 
section 206(1) of the Senate Bill in that it eliminated the distinction 
between gassy/non-gassy mines and provided for noncompliance permits in 
non-gassy mines. See House Committee Report on section 305(a), Legis ♦ 
Hist . at 1054, and section-by-section analysis at 1077-1079. See also 
House Floor Debate at 1171, 1203, 1307, 1340-1242, 1350-1365 and 1379. 

As is clear from a review of these latter edited portions of the legis¬ 
lative history, the focus of the debate over permissibility requirements 
was different in the House than in the Senate. Whereas in the Senate 


judge's interpretation of section 318(1). As enacted section 318(i) 
provides: 


"permissible" as applied to electric face equipment means all 
electrically operated equipment taken into or used inby the last 
open crosscut of an entry or a room of any coal mine the electrica 
parts of which, including, but not limited to, associated electric 
equipment, components, and accessories, are designed, constructed, 
and installed, in accordance with the specifications of the 
Secretary, to assure that such equipment will not cause a mine 
explosion or mine fire, and the other features of which are 
designed and constructed, in accordance with the specifications 
of the Secretary, to prevent, to the greatest extent possible, 
other accidents in the use of such equipment ; and the regulations 
of the Secretary or the Director of the Bureau of Mines in effect 
on the operative date of this title relating to the requirements 
for investigation, testing, approval, certification, and acceptanc 
of such equipment as permissible shall continue in effect until 
modified or superseded by the Secretary, except that the Secretary 
shall provide procedures, including, where feasible, testing, 
approval, certification, and acceptance in the field by an 
authorized representative of the Secretary, to facilitate com¬ 
pliance by an operator with the requirements of section 305(a) of 
this title within the periods prescribed therein; (Emphasis added) 

As previously discussed, the judge apparently invalidated the 
standard based on his conclusion that in promulgating the cabs and 
canopies standard the Secretary failed to adopt specifications per¬ 
taining to the design, construction and installation of canopies and, 
therefore, failed to comply with the underscored provisions of this 
section. In doing so, we believe the judge erred. 

Although section 318(i)’s definition of permissible electric face 
equipment includes equipment whose non-electric features "are designed 
and constructed, in accordance with the specifications of the Secretary 
to prevent, to the greatest extent possible, other accidents in the use 
of such equipment", our examination of the legislative history has 
turned up no explanation as to the meaning or impact of that clause. 
Instead, as is clear from the summary set forth above, all of the 
discussion in the legislative history is directed at the electrical 
features of permissible equipment and the concern for preventing igni¬ 
tions and explosions. Since nowhere in the legislative history is the 
meaning or purpose of the "other accidents" phrase specifically or 
impliedly discussed, we believe it is appropriate to view it simply as 
a provision that provides the Secretary with the authority to also 





accomplished the latter by adding a new subpart E to Part 18, "Field 
Approval of Electrically Operated Mining Equipment". See Legis . Hist . 
at 195; 35 Fed. Reg. 19790; and 36 Fed. Reg. 7007. 

Thus, we believe that the judge read section 318(i) too broadly in 
concluding that the Secretary was required to proceed under that section 
in promulgating a cabs and canopies standard. Section 318(i) should not 
be read to preclude the Secretary’s use of other available statutory 
options for the promulgation of safety standards. In our view, the 
Secretary acted properly procedurally in availing himself of the option 
to improve the statutory cabs and canopies standard (section 317(j)) 
under the authority of section 101(a) of the Act. (Secretary may 
develop, promulgate and revise improved mandatory safety standards). 

The judge's decision further suggests, however, that in promul¬ 
gating the standard the Secretary violated one of the substantive 
mandates of the statute, i.e ., section 101(b)*s mandate that no improved 
mandatory standard shall reduce the protection afforded miners below 
that provided by any mandatory health and safety standard. This con¬ 
clusion of the judge appears to be premised on two interrelated bases. 
First, because the judge believed the Secretary was required to proceed 
under section 318(i) in promulgating the improved standard, in his view 
the Secretary's failure to set forth specifications and certification 
procedures for cabs and canopies necessarily diminishes the level of 
safety provided for in the statute. In view of our conclusion that the 
Secretary was not required to proceed under 318(i) in adopting an 
improved cabs and canopies standard, this ground for invalidating the 
standard must be rejected. 

Second, it also appears that the judge based his finding of a 
reduced level of protection, at least in part, upon more specific 
grounds for finding that compliance with the improved standard causes a 
diminution of safety. In various parts of his memorandum opinion, the 
judge refers to cases involving petitions for modification of the 
application of the cabs and canopies standard, and statements by the 
Secretary and his agents made in extending and suspending the appli¬ 
cation of the standard in various mining heights. As discussed below, 
we believe each of these grounds is an inadequate basis for invalidating 
the standard. 

The judge cites several petition for modification decisions and 
notes that the "[t]estimony in modification cases as to the burdens 
placed upon the operators and the hazards to which miners are exposed is 
voluminous." We conclude that there is no basis in the record for 
concluding that 30 CFR §75.1710-1 has reduced the protection afforded 


mandatory standard reduces the level of protection afforded miners 
generally, and in all applications,below that provided by a mandatory 
statutory standard. It is this more general issue that would have to be 
resolved before a standard could be declared invalid because it reduces 
protection below that provided by a mandatory standard. Because the 
cited modification cases do not involve or resolve the issue of the 
standard’s general effect on existing levels of safety, they provide no 
support for the judge's action in striking down the standard in the 
present case. 

Nor do we believe the judge properly relied on statements made by 
the Secretary and his agents in extending and suspending the standard's 
requirements in certain mining heights. In first extending the effectivi 
date for compliance in mining heights of less than 30 inches, the 
Secretary stated: 

[I]n lower mining heights, particularly those below 30 inches, 
certain human engineering problems have not been fully solved. 

While these problems vary depending upon the particular mining 
equipment, they include impaired operator vision, and operator 
cramping and fatigue. Because of these unsolved engineering 
problems the Secretary has determined that certain dates should be 
extended on and after which coal mines having specific mining 
heights must install canopies or cabs. This action is considered 
necessary in order to permit development of additional ‘technology 
on canopy or cab design, in conjunction with accomplishing equip¬ 
ment design changes to adapt canopies or cabs. 

41 Fed. Reg. 23200 (June 9, 1976). 

Later, in a notice published on July 7, 1977, the Secretary 
reviewed the status of compliance with the standard, and concluded that 

"even though existing technology might be applicable to some 
equipment used in mining heights below 30 inches ..., substantial 
amounts of existing equipment could not be retrofitted and brought 
into compliance at this time.... To meet and correct this situatio 
MESA is developing specifications for cab and canopy compartment 
configuration for new mining equipment pursuant to section 318(1) 
[of the 1969 Act]. These regulations and specifications, when 
completed, will be processed and promulgated in accordance with 
section 101 of the Act." 

42 Fed. Reg. 34877. Accordingly, compliance with the cabs and canopies 
standard was suspended in mining heights less than 30 inches. 


case-'-evidence a recognition of certain problems in lower mining heights 
as well as a recognition of the documented benefits attained by the 
standard in mining heights above 30 inches. See 42 Fed. Reg. 34876-77. 
Therefore, it is our conclusion that, on the basis of the record in this 
case, the judge did not properly find that 30 CFR § 75.1710-1(a) reduced 
the level of protection afforded by the statutory mandatory standard and 
thus was void because it contravened section 101(b). 

Tn his decision the judge also appears to have found that the 
standard is invalid because of its “technology forcing*' nature. The 
judge stated: 

... the Federal Coal Mine Health and Safety Act of 1969 
and its successor place an affirmative obligation upon 
the Secretary to conduct the research necessary to ensure 
that the standards he promulgates enhance, rather than 
decrease, the level of protection afforded the miners. 

Like the Occupational Safety and Health Act, the 1969 
and 1977 Mine Safety Acts do not permit the Secretary 
to place an affirmative duty on each operator to research 
and develop new technology.... Thus, the regulation 
at issue which requires each operator to conduct such 
research and development—and thereby places miners 
at risk—is beyond the authority of the Secretary to 
promulgate and must be deemed invalid and unenforceable. 

This rationale appears to be interwoven with his conclusion, rejected 
above, that the Secretary was required to develop specifications under 
section 318(i). 

The record in the present case does not support the judge's 
suggestion that the Secretary did not properly follow the directive of 
section 101(c) in promulgating the cab and canopy standard. Jj The 
preamble to the adoption of the standard at 37 Fed. Reg. 20689 (October 
3, 1972), reflects that the statute's notice and comment rulemaking 
procedures were followed in promulgating the standard. A proposed rule 
was published (36 Fed. Reg. 5244 (March 18, 1971)), objections were 
filed, and an evidentiary hearing was held. On the basis of the rule- 
making record the Secretary concluded: 


7/ Section 101(c) of the 1969 Coal Act in relevant part provided: 
[Development and revision of mandatory safety standards shall 
be based upon research, demonstrations, experiments, and such 
other information as may be appropriate. In addition to the 
attainment of the highest degree of safety protection for miners, 
other consideration shall b the at sr scie tifir. dai -s\ n th 


the equipment operator from a nonmassive roof fall, it has been 
shown that in mining heights less than 72 inches, additional 
research and study is necessary to solve human engineering problems 
such as reduction of visibility and cramping of the equipment 
operator. Such research and study is currently being undertaken on 
behalf of the Bureau of Mines and results will be available in 
calendar year 1973. Depending upon the results of such research 
and study, as well as experience gained in the course of enforce¬ 
ment of the Federal Coal Mine Health and Safety Act of 1969 and 
other pertinent statutes, the timetables, based on mining heights, 
for the installation of canopies or cabs on self-propelled electric- 
face equipment, contained in §75.1710-l(a), (2), (3), (4), (5), and 

(6) , may be shortened or lengthened. 

(7) Observation of self-propelled electric-face equipment pre¬ 
sently in use (including machinery presently equipped with canopies 
or cabs) shows that practical technology is available to retrofit 
existing self-propelled electric-face equipment with substantially 
constructed canopies or cabs. 

(8) Manufacturers of new self-propelled electric-face equipment 
need the same amount of time to design and install substantially 
constructed canopies or cabs on such equipment as do coal mine 
operators to design and install canopies or cabs on equipment 
presently in use. 

37 Fed. Reg. 20689 

On the basis of these findings, the Secretary adopted 30 CFR 
§75.1710-1 requiring cabs and canopies, establishing a staggered sche¬ 
dule for compliance in descending mining heights, and specifying certain 
criteria for the construction of such cabs and canopies. In regard to 
the latter, the standard provides in part: 

For the purposes of this section, a canopy or cab will be con¬ 
sidered to be substantially constructed if a registered engineer 
certifies that such canopy or cab has the minimum structural 
capacity to support elastically: (1) a dead weight load of 18,000 
pounds, or (2) 15 p.s.i. distributed uniformly over the plan view 
area of the structure, whichever is lesser. 

30 CFR §75.1710-I(d). 

Thus, as adopted the standard combines specification and performance 
criteria, i.e . , it specifies the type of protection required (cabs or 
canopies and specifies minimum su ort s ecifications, but it leaves to 
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to adopt performance standards under the Act, this suggestion must be 
rejected.. We find no provision in the Act prohibiting the use of per¬ 
formance standards. Indeed, performance standards are recognized as 
being a valuable and legitimate means of regulation. As has been stated: 

Performance standards are generally to be preferred over those 
which contain specific requirements, as they give employers 
latitude in selecting a means of compliance which is best suited to 
their operation. 

Diebold, Inc ., 3 BNA OSHC 1897, 1900 (1976)(OSHRC), rev'd on other 
grounds , 585 F.2d 1327 (6th Cir. 1978). Thus, simply because the 
standard may leave the specific means for achieving compliance up to an 
operator, does not mean that the Secretary has impermissibly shifted the 
burden of research to an operator. To the contrary, the findings 
accompanying the adoption of the standard shows that sufficient 
practical technology existed warranting adoption of the standard. 

The judge relied heavily upon American Iron and Steel Institute v. 
OSHA , 577 F.2d 825 (3d Cir. 1978), to support his conclusion that "the 
1969 and 1977 Mine Safety Acts do not permit the Secretary to place an 
affirmative duty on each operator to research and develop new technology. 
The judge again appears to have painted with too broad a brush. The 
Court in American Iron and Steel was interpreting an OSHA standard that 
combined specification and performance elements in requiring compliance 
with a specified coke oven emissions exposure limit, and, if after 
implementation of all engineering and work practice controls compliance 
was not achieved, mandated that "the employer ... research, develop and 
implement engineering and work practice controls necessary to reduce 
exposure." 29 CFR §1910.1024(f)(1) (ii) (b). The Court found the statute 
did not allow the Secretary to place an affirmative duty upon an 
employer to research and develop new technology. 577 F.2d at 838. 

There is, however, no affirmative duty for research and development 
placed upon an operator in the cabs and canopies standard. 

Moreover, the Court found the performance requirements of the 
standard there challenged to be properly promulgated, stating: 

As we have construed the statute, the Secretary can impose 
a standard which requires an operator to implement technology 
"looming on today’s horizon," and is not limited to issuing 
s standard solely based upon technology that is fully developed 
today. 

In the present case, the judge found that "canopy technology looms on 
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In mining heights of 30 inches or more, but less than 
36 inches (actual height from bottom to top of 42 inches, 
but less than 48 inches) 581 of 2,137 pieces of equip¬ 
ment required to meet the standards were reported to be 
in compliance (approximately 27 percent). Compliance 
in mines with mining heights below 30 inches (actual 
height from bottom to top of less than 42 inches) was 
negligible. 

This study also revealed that cabs or canopies continue 
to have a tremendous impact on the reduction of injuries 
or fatalities involving operators of self-propelled 
electric face equipment, including shuttle cars. Reports 
indicate that from 1974 through 1976 at least 111 equip¬ 
ment operators have been saved from certain death or 
serious injury because a cab or canopy protected the 
operator from falls of roof, face, or rib. Sixty of these 
"saves 11 occurred during 1976. Moreover, an analysis of 
haulage fatalities indicates that the number of equip¬ 
ment operators killed due to being pinned, squeezed, or 
crushed against the roof, rib, or other equipment, and 
dislodged posts have also been significantly reduced. 

42 Fed. Reg. 34877. We believe this finding shows that an appropriat 
level of practical cab and canopy technology in fact existed. There¬ 
fore, we conclude that the record does not support the judge's 
finding that the general performance standard adopted by the Secretar 
places an illegal burden on mine operators. 

Each of the grounds relied upon by the judge have failed; his 
conclusion that 30 CFR §75.1710-1(a) is null, void and unenforceable 
is reversed. 

III. 

Apart from his finding that the standard was invalid,the judge's 
dismissal of the penalty petition was also based on a finding that 
"on the dates the aforesaid notice and citation issued compliance 
with ... 30 CFR §75.1710-l(a) was impossible without diminishing the 
safety of miners...." The judge made this finding prior to hearing 
or stipulation of facts. The only relevant materials in the record 
when this finding was made were the notice and citation, Sewell's 
response denying the violations, and the Secretary's motion to approv 
settlement. 


the difficulties Respondent was experiencing in 
attempting to abate the violation and extended the 
abatement period on three occasions subsequent to 
the Notice. Abatement finally was achieved by abandon¬ 
ment of the cited ... Section.... 

Accordingly, although a violation of the cited 
standard existed, only a nominal penalty for the 
violation would be appropriate. 

As to the citation concerning the shuttle car, the motion stated: 

At the time of the inspection, no cab or canopy 
was commercially available for Respondent's use 
on a shuttle car working in 43-inch high coal. 

Nevertheless, Respondent was able to provide a 
shuttle car to work in the cited area which had 
been specially equipped with a canopy. Respondent 
has a program to equip all of its underground 
equipment with cabs or canopies wherever it is 
possible to do so. In light of Respondent’s good 
faith in attempting to comply with the cited 
technology forcing standard, Petitioner moves for 
approval of the $25.00 penalty ..., to which the 
parties have agreed. (Emphasis added.) 

Thus, although Che settlement agreement reflects that difficultie 
encountered by Sewell in attempting to generally comply with 30 C 
75.1710-l(a), the agreement falls short of stating that complianc 
the specific instances at issue here was not possible without din 
in % the safety of miners. In fact, with regard to the second cit 
the settlement agreement states that Sewell "was able to provide 
shuttle car to work in the cited area which had been specially eq 
with a canopy.” The judge’s finding that safe compliance was not 
possible appears to be directly contrary to this statement. 

The judge's finding was based in part on a decision of the P 
trator for Coal Mine Safety and Health in a petition for modifier 
case filed by Sewell under section 301(c) of the 1969 Coal Act. 
Coal Co ., No. M 76-131, April 27, 1979. In that proceeding, the 
Administrator granted in part and denied in part a petition for n 
cation of the application of 30 CFR §75.1710-1(a) to numerous pie 
electric face equipment in several of Sewell’s mines, including t 
in which the violations at issue here arose. The judge’s decisic 
vides no clear discussion of the interrelationship between the fa 



in Penn Allegh , a petition for modification was filed prior to the 
issuance of the notice and citation. Id. at n.10. 


In view of the fact that our decision in Penn Allegh discusses for 
the first time the relationship between enforcement proceedings and 
modification proceedings, and because the parties had no opportunity 
prior to the judge's order of dismissal to present arguments addressing 
this issue in the context of the facts of this case, a remand for further 
proceedings is necessary. 


for 


Accordingly, the judge’s decision is reversed and the case remanded 
further proceedings consistent with this opinion. 



Marian/Pearlraan N'case, 


Commissioner 


/ 
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V. 

KING KNOB COAL COMPANY, INC. 


Docket No. NEVA 79-360 


DECISION 


This civil penalty case under the 1977 Mine Act, 30 U.S.C. §801 
et seq . (Supp. Ill 1979), involves a conflict between a mandatory 
safety and health standard and MSHA's purported interpretation of 
that standard in its interim inspector's manual. For the reasons 
set forth below, we hold that the standard controls over the manual 
and affirm the administrative law judge's decision. 

The essential facts are undisputed. In January 1979, a fatal 
accident occurred on the haulage road of a King Knob Coal Company 
strip mine when an employee was struck by one of King Knob's three- 
quarter ton pickup trucks being driven in reverse. The pickup was 
used in King Knob's mining operations for transportation purposes. 

The pickup was not equipped with a backup alarm and as a result King 
Knob was cited for violating 30 CFR §77.410, which provides: 

Mobile equipment; automatic warning devices. 

Mobile equipment, such as trucks, forklifts, 
front-end loaders, tractors and graders, shall be 
equipped with an adequate automatic warning device 
which shall give an audible alarm when such equip¬ 
ment is put in reverse. 

The judge held that the plain language of §77.410 includes pick¬ 
ups within the class of regulated vehicles and concluded that-"[sjince 
King Knob concedes that the subject pickup truck did not have the 
specified warning device it is apparent that the violation is proven 
as charged." 2 FMSHRC 1679, 1680 (1980). 

The judge rejected King Knob's liability defense that it was 
entitled to rely on an explanation of §77.410 contained in the 1978 
MSHA Interim Mine Inspection Manual. The Manual is an informally 
promulgated handbook containing "guidelines" to aid inspectors in 
enforcement of the Mine Act. The guideline explaining §77.410 



"a unique governmental function for the benefit of the public” and 
concluded that equitable estoppel could not "be successfully invoked 
as a defense to violations of the Act and its implementing regulations." 
Id. However, in determining the appropriate penalty the judge considered 
*the reliance effect of the Manual's exception. Based on his conclusion 
that the pickup's rear view was unobstructed, he found that "King Knob 
could have reasonably believed that it was in compliance with MSHA's 
policy excepting pickup trucks from the backup'alarm standard where 
the operator's view to the rear is not obstructed." JM. at 1682. 
Therefore, he held that King Knob was not negligent in failing to 
have a backup alarm on the truck and assessed a nominal penalty 
of $10. Id. 

We first consider the liability issues without reference to the 
Manual. King Knob contends that §77.410 refers only to heavy off-road 
vehicles and not to light-weight highway vehicles. King Knob argues 
that because "loaders," "tractors," and "graders"—other enumerated 
kinds of "mobile equipment"—are large vehicles, "trucks" must similarly 
refer to large off-road trucks commonly used for hauling heavy loads at 
surface mines. King Knob bolsters this argument hy noting that where 
the term "mobile equipment" appears in other sections in the subpart 
containing §77.410 (Subpart E, "Safeguards for mechanical equipment"), 
large vehicles are contemplated. 

We do not agree. "Trucks" are expressly mentioned as one kind of 
regulated "mobile equipment." "Truck" is a generic term and, of course, 
pickups are a familiar type of light truck. Since §77.410 does not 


If The Manual provides: 

POLICY 


Any vehicle being operated on the mine property that is 
capable of going in reverse shall be equipped with an automatic 
warning device which shall give an audible alarm when such equip¬ 
ment starts moving in a reverse direction, and remain in operation 
during the entire reverse movement. 

The warning device required by this section need not be 
provided for automobiles, jeeps, pickup trucks, and similar 
vehicles, where the operator's view directly behind the vehicle 
is not obstructed . Service vehicles making visits to surface mines 
or surface work areas of underground mines are not required to be 
equipped with such warning device. (Emphasis added). 

(Interim Mine Inspection and Investigation Manual, Ch. Ill, p. 205 
(March 1978)]. 

A virtually identical rovision was included in a redecessor 





Further, the obvious purpose of §77.410 is to protect miners from 
vehicles of various size moving in reverse. 2/ The standard is premised 
on the general recognition that a driver*s rear view is ordinarily not 
as good, and hence as safe, as the forward view. Even if their role at 
a mine is primarily auxiliary, three-quarter ton pickups are neverthe¬ 
less medium-sized vehicles whose relative speed compared with heavier 
vehicles constitutes a hazard in the busy mine setting. This clear 
danger as well as the facially broad reach of both '’trucks" and "mobile 
equipment," lead us to conclude that recognizing the exception for which 
King Knob contends would constitute amendment rather than interpretation 
of the standard. Certainly, if the standard’s drafters had intended to 
except light trucks from the overall class of "trucks,” they could 
easily have written the standard to reflect the exception. The answer 
to King Knob's reliance on other references to mobile equipment in 
subpart E is that subpart E addresses diverse safety concerns. The 
various sections within subpart E deal with different problem areas, 
with each of these areas requiring varying degrees of coverage. Apart 
from the Manual, therefore, King Knob's three-quarter ton pickup truck 
used in mining operations was "mobile equipment" within the meaning of 
§77.410; since King Knob conceded that the pickup lacked a backup alarm, 
a finding of violation is dictated unless the effect of the Manual 
provisions compels a different result. 

The MSHA Manual's pickup exception injects two issues into what 
would otherwise be a straightforward analysis of §77.410's coverage: 
whether we are required to read §77.410 as if the pickup exception were 
written into it and, even if we are not, whether the existence of the 
Manual exception estops the government from prosecuting this case. 


2/ We note that the standard's mention of "forklifts," which are 
normally small or medium-sized, indicates that the class of covered 
vehicles is not exclusively limited to the very large or very heavy. 


812, 817 (5th Cir. 1981). We find the OSHRC's analogous treatment of a 
similar OSHA manual generally applicable: "the guidelines provided by 
the manual are plainly for internal application to promote efficiency 
and not to create an administrative straightjacket [;they] do not have 
the force and effect of law, nor do they accord important procedural or 
substantive rights to individuals." FMC Corporation , 5 OSHC 1707, 1710 
(1977*). This does not mean that the Manual’s specific contents can 
never be accorded significance in appropriate situations. Cases may 
arise where the Manual or a similar MSHA document reflects a genuine 
interpretation or general statement of policy whose soundness commends 
deference and therefore results in our according it legal effect. 3/ 

This case, however, does not present that situation. 

We cannot view the Manual commentary on §77.410 as a genuine 
interpretation or general policy statement; rather, it is clearly an 
attempted modification of the standard’s requirements. The commentary 
contains an "obstructed view" and pickup exception not even remotely 
alluded to in the regulation’s language. Indeed, as we concluded above, 
a pickup exception is inconsistent with the standard’s broad language. 
Section 101(a) of the 1977 Mine Act (30 U.S.C. §811(a)) requires all 
rules concerning mandatory health or safety standards to be promulgated 
in accordance with §553 of the APA (5 U.S.C. §553). Further, §101(a)(2) 
requires the Secretary to publish in the Federal Register any "pro¬ 
posed rule promulgating, modifying, or revoking a mandatory health 


3/ An agency interpretation is a statement of what the agency thinks a 
statute or regulation means. Chamber of Commerce of U.S. v. OSHA , 636 
F.2d 464, 469 (D.C. Cir. 1980). General statements of policy are 
’"statements issued by an agency to advise the public of the manner in 
which the agency proposes to exercise a discretionary function.’" Amer. 
Bus Ass’n v. United States, 627 F.2d 525, 529 (D.C. Cir. 1980), quoting 
Attorney General’s Manual on the Administrative Procedure Act , 30 n.3 
(1947). Interpretations and general policy statements are distinct from 
ordinary "legislative" regulations, are excepted from the APA’s notice 
and comment procedures (infra ), and, in general, lack the force and 
effect of law. Chrysler Corp. v. Brown , 441 U.S. 281, 301-303 & n. 

31 (1978). Although a reviewing body is not bound by an interpretation 
or general policy statement, it may choose to defer to and apply such 
pronouncements, thereby endowing them with a status that equals or 
approximates the force and effect of law. Agency expertise, the sound¬ 
ness of the pronouncement in question, and the formality with which 
the matter was promulgated are all factors which bear on deference. 

We note that the Manual is a relatively informal compilation not 
ublished in the Federal Register, and those factors weigh against 


oc saiety stanaara ana to permit puDilc comment on tne proposed 
regulation- (emphasis added). Section 553 of the APA requires that to 
the extent a rule is more than an interpretation or general statement of 
policy, it is subject to that Act's notice and comment requirements. 

The Manual’s attempted modification of §77.410 was not promulgated in 
accordance with these requirements. Therefore, the Manual’s provisions 
on §77.410 lack the force and effect of law and §77.410 stands as written 
See Chamber of Commerce of U.S. v. OSHA , 636 F.2d at 468-471; Brown Expre 
Inc , v. United States , 607 F.2d 695, 700-701 (5th Cir. 1979); Firestone 
Synthetic Rubber & Latex Co . v. Marshall , 507 F. Supp. 1330, 1334-1339 
(E.D, Tex. 1981). 

This holding means that we will apply §77.410 as construed above 
without reference to the Manual. However, this disposition does not 
completely resolve the liability issue in this case. Even if the 
Manual’s pickupand obstructed view language has no legal effect. King 
Knob argues that the Secretary is estopped from finding a violation 
because King Knob was equitably entitled to rely on the "pickup 
exception." ^4/ 

King Knob's argument has some force. The Manual’s Introduction 
invites trust by stating in part that: 

The Manual is also intended to acquaint the mining 
industry. State inspection agencies. Federal agencies 
and other interested persons and organizations with 
the administration of the Act and Regulations. [Id . 
at vii.] 

There is no disclaimer in the Introduction warning an operator that the 
Manual is not a source of law binding on the Secretary, the Commission, 
or courts. Nevertheless, we cannot accept King Knob’s position. 

The Supreme Court has held that equitable estoppel generally does 
not apply against the federal government. Federal Crop Insurance Corp . 
v. Merrill , 332 U.S. 380, 383-386 (1947); Utah Power & Light Co . v. 

United States , 243 U.S. 389, 408-411 (1917). The Court has not expressly 
overruled these opinions, although in recent yeara lower federal courts 
have undermined the Merrill/Utah Power doctrine by permitting estoppel 
against the government in some circumstances. See , for example , United 
States v. Lazy F.C. Ranch , 481 F.2d 985, 987-990 (9th Cir. 1973); United 
States v. Georgia-Pacific Co ., 421 F.2d 92, 95-103 (9th Cir. 1970). 

Absent the Supreme Court's expressed approval of that decisional trend, 
we think that fidelity to precedent requires us to deal, conservatively 
with this area of the law. This restrained approach is buttressed by 
the consideration that approving an estoppel defense would be inconsisten 


pronouncements, can oe appropriately weigueu in ueieuuiiuug uue appuu- 
priate penalty (as the judge did here). 


Even the decisional trend which recognizes an estoppel defense 
refuses to apply the defense "if the government's misconduct [does not] 
threaten to work a serious injustice and if the public's interest would 
... be unduly damaged by the imposition of estoppel" (emphasis added). 
United States v. Lazy F.C. Ranch , 481 F.2d at 989. In view of the 
availability of penslty mitigation as an avenue of equitable relief, we 
would not be persuaded that finding King Knob liable—the Manual not¬ 
withstanding—would work such a "profound and unconscionable injury" 
(Lazy F.C. Ranch , 481 F.2d at 989) that estoppel should be invoked. 
Finally, the record is devoid of any showing that King Knob actually 
relied on the Manual's exception, rather then merely being "entitled" to 
rely on it. Courts have required that actual reliance be shown. See , 
for example . United States v. Georgia-Pacific Co ., 421 F.2d at 96-97 
n. 4. 


In sum, we find the Manual commentary to be without legal effect, 
reject King Knob's estoppel arguments, and therefore affirm the judge's 
liability findings on the basis of our construction of §77.410 above. 

In reaching this result, we do not adopt the judge's "sovereign/proprieti 
governmental function distinction, which we deem unnecessary to resoluti< 
of liability. 

We agree with the judge's handling of the penalty issue. MSHA's 
equivocal enforcement policy made it difficult and confusing for a 
reasonable operator to know the true standard of care imposed by 
§77.410, and, hence, whether it was in a state of violation or com¬ 
pliance. Even though King Knob did not show actual reliance on the 
Manual, the proper negligence question is either what it actually knew, 
or what it should (or could) have known, concerning the appropriate 
standard of care. We think that the confusion caused by the Manual 
interfered with King Knob's ability to ascertain the true standard of 
care and therefore placed it in a position where it could have believed 
it was in compliance. Penalizing King Knob for confusion caused by MSHA 
strikes us as unfair and harsh. Under these circumstances, we agree 
with the judge that King Knob was not negligent. We also find support 
in United States v. American Greetings Corp ., 168 F.2d 45, 50 (N.D. Ohio 
1958)", aff'd per curiam , 272 F.2d 945 (6th Cir. 1959). There, the Court 
imposed liability despite estoppel claims, but reduced the penalty under 
analogous circumstances of an agency's "misleading" a respondent. 

We emphasize that our decision prospectively obviates future con¬ 
fusion surrounding the meaning and scope of §77.410. The decision will 
also alert the public to the need for using the Manual, and similar 
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ADMINISTRATION (MSHA) , 
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v. 

CONSOLIDATION COAL CO., 
Respondent 


Docket No. WEVA 81-270 
A.0. No. 46-01454-03076V 

Pursglove No. 15 


DECISION AND ORDER 


The parties move for approval of a settlement (at 90% of the amount 
Initially assessed) of a charge that on August 14, 1980, a federal mine 
inspector observed an accumulation of approximately 24 tons of loose 
coal in the number 2 and 4 entries of the 1 Right Section of the 
Pursglove No. 15 Mine. Sometime prior to this the condition had been 
noted by the section foreman, Michael Jackson, who took, no corrective 
action. The record does not show what action or inaction by the section 
foreman or his superiors resulted in this excessive and dangerous accuraul 
of combustibles. 

What is clear is that this was a violation that resulted from a 
culpable indifference on the part of management to a reasonably 
foreseeable and objectively ascertainable risk of serious bodily harm 
or death. Under existing law, this disregard for the safety of the 
mine is automatically imputable to the operator. As this case shows, 
enforcement would be seriously debilitated if this rule were changed so 
as to immunize operators from accountability for serious violations on 
a showing that the condition was attributable to an act of negligent 
indifference by an individual rank-and-file miner or his supervisor. 

Based on an independent evaluation and de novo review of the 
circumstances, I find the proposed settlement is marginally acceptable. 
Once again I must voice my concern that no disciplinary action was taken 
against the individual or individuals responsible because management 
apparently feels such action is counterproductive to other objectives. 

Accordingly, it is ORDERED that the motion to approve settlement 
be, and hereby is, GRANTED. It is FURTHER ORDERED that the operator 
pay the amount of the settlement agreed upon, $900, on or before 




Joseph B. Kennedy 
Administrative Law Judge 
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UNITED MINE WORKERS OF AMERICA, 


Complaint of Discharge, 

Discrimination, or Interference 


On behalf of: 


Docket No. LAKE 81-55-D 


NORMAN BEAVER, 


v. 


Complainant 


Powhatan No. 1 Mine 


NORTH AMERICAN COAL CORPORATION, : 

Respondent : 

DECISION 


Appearances: Joyce A. Hanula, Legal Assistant, United Mine Workers 

of America, Washington, D.C., for the Complainant; 

Todd D. Peterson, Esq., Crowell & Moring, Washington, 

D.C., for the Respondent. 

Before: Judge Cook 

I. Procedural Background 

On December 3, 1980, the United Mine Workers of America (UMWA) filed 
a discrimination complaint on behalf of Norman Beaver (Complainant) in the 
above-captioned proceeding alleging that North American Coal Corporation 
(Respondent) committed an act of discrimination in violation of section 
105(c)(1) If of the Federal Mine Safety and Health Act of 1977, 30 U.S.C. 

S 801 et seq . (Supp. Ill 1979) (1977 Mine Act). The complaint was timely 


Section 105(c) (1) of the 1977 Mine Act provides as follows: 

'No person shall discharge or in any manner discriminate against or 
cause to be discharged or cause discrimination against or otherwise inter¬ 
fere with the exercise of the statutory rights of any miner, representativ 
of miners or applicant for employment in any coal or other mine subject to 
this Act because such miner-, representative of miners or applicant for 
employment has filed or made a complaint under or related to this Act, 
including a complaint notifying the operator or the operator’s agent/or 
the representative of the miners at the coal or other mine of an alleged 
danger or safety or health violation in a coal or other mine, or because 
such miner, representative of miners or applicant for employment is the 

S bieet r»f modtral ._j_.__•» 




ducted on June 11, J.J, 14, and 15, 1V8U; (.j; tnat tne Kespondent railed to 
comply with the requirements of section 103(f) of the 1977 Mine Act by 


fn. 1 (continued) 

of miners or applicant for employment has instituted or caused to be 
instituted any proceeding under or related to this Act or has testified or 
is about to testify in any such proceeding, or because of the exercise by 
such miner, representative of miners or applicant for employment on behalf 
of himself or others of any statutory right afforded by this Act. 11 
2/ Section 105(c)(3) of the 1977 Mine Act provides as follows: 

"Within 90 days of the receipt of a complaint filed under paragraph (2 
the Secretary shall notify, in writing, the miner, applicant for employment 
or representative of miners of his determination whether a violation has 
occurred* If the Secretary, upon investigation, determines that the provi¬ 
sions of this subsection have not been violated, the complainant shall have 
the right, within 30 days of notice of the Secretary's determination, to 
file an action in his own behalf before the Commission, charging discrimina 
tion or interference in violation of paragraph (1). The Commission shall 
afford an opportunity for a hearing (in accordance with section 554 of 
title 5, United States Code, but without regard to subsection (a)(3) of 
such section), and thereafter shall issue an order, based upon findings of 
fact, dismissing or sustaining the complainant's charges and, if the charge 
are sustained, granting such relief as it deems appropriate, including, but 
not limited to, an order requiring the rehiring or reinstatement of the 
miner to his former position with back, pay and interest or such remedy as 
may be appropriate. Such order shall become final 30 days after its issu¬ 
ance. Whenever an order is issued sustaining the complainant's charges 
under this subsection, a sum equal to the aggregate amount of all costs and 
expenses (including attorney's fees) as determined by the Commission to hav 
been reasonably incurred by the miner, applicant for employment or represen 
tative of miners for, or in connection with, the institution and prosecutio 
of such proceedings shall be assessed against the person committing such 
violation. Proceedings under this section shall be expedited by the Secre¬ 
tary and the Commission. Any order issued by the Commission under this par 
graph shall be subject to judicial review in accordance with section 106. 
Violations by any person of paragraph (1) shall be subject to the provision 
of sections 108 and 110(a)," 

3/ On its face, the discrimination complaint states that it was filed purs 
ant to section 105(c)(2) of the 1977 Mine Act. The parties' March 4, 1981, 
filing contains a stipulation which states that the complaint was filed pur 
suant to section 105(c)(2) of the 1977 Mine Act. 



tne compiainc raiJLs co scare a claim ror wnicn rexier can De grancea. 

On January 13, 1981, a notice of hearing was issued scheduling the ca 
for hearing on the merits on March 3, 1981, in Washington, Pennsylvania. 
March 2, 1981, an order was issued granting a joint motion for continuance 
filed by the parties. The continuance was based on the parties' decision 
waive an evidentiary hearing and to file stipulations and to submit briefs 
on the issue of whether an operator is required to pay a walkaround repres 
tative who accompanied a Federal mine Inspector on regular Inspections on 
days he was not scheduled to work. 

The parties filed a joint stipulation of facts on March 4, 1981. Bot 
parties filed briefs on April 10, 1981. The UMWA and the Respondent filed 
reply briefs on April 24, 1981, and April 27, 1981, respectively. 

II. Issue 


The general question presented is whether the complaint states a clai 
for which relief can be granted. The specific question presented is wheth 
a mine operator is required to pay an employee who is a walkaround represe 
tive of the miners for the time spent accompanying a Federal mine inspecto 
on a regular Inspection on days when such walkaround representative is not 
scheduled to work, when another miner-employee who was scheduled to work a 
such times could have accompanied the Federal mine inspector and would hav 
suffered no loss of pay. 


f n. 3(continued) 

A comparison of sections 105(c)(2) and 105(c)(3) of the 1977 Mine Act 
reveals that the UMWA could properly file this action before the Commissio 
only pursuant to section 105(c)(3). Section 105(c)(2) filings are made by 
the Secretary of Labor. 

The Respondent has not challenged this filing defect, and the tenor 
of the stipulations indicates agreement between the parties that the case 
is properly before the Commission. Accordingly, the defect is viewed as 
technical, and the complaint is deemed one properly filed under section 
105(c)(3). 

4 J The complaint alleges that the walkaround activities occurred in June 
1980. Thereafter, the parties stipulated that such activities occurred in 
June of 1979. This discrepancy is considered immaterial, and is noted sol 
to point out that the discrepancy exists. 



2. The Administrative Law Judge has jurisdiction over 
this proceeding. 

3. Respondent is an "operator" as defined in Section 
3(d) of the Act. 

4. Norman Beaver was an employee and authorized UMWA 
walkaround representative at North American's Powhatan No. 1 
mine on June 13, 14 and 15, 1979. 

5. On June 13, 14 and 15, 1979, the Powhatan No. 1 
mine was working on an idle day basis. 

6. On June 13, 14 and 15, 1979, Norman Beaver was not 
scheduled to work., but accompanied a MSHA inspector on a 
regular inspection. 

7. Prior to accompanying the inspector, Mr. Beaver was 
informed by North American that he would not be compensated 
for accompanying the inspector because he was not scheduled 
to work on those days. 

8. Other UMWA members did work, at the mine on June 13, 
14, 15, 1979. These employees could have accompanied the 
MSHA inspector on his inspection. 

9. North American did not compensate Norman Beaver for 
the time spent accompanying a MSHA inspector on June 13, 14 
and 15, 1979. The amount of compensation due Norman Beaver, 
if a violation of 103(f) and 105(c) is found, is $229.56. 

10. Norman Beaver filed a complaint of discrimination 
under Section 105(c) of the Act on July 25, 1979. 

11. On November 10, 1980, Mr. Beaver received a letter, 
from Joseph A. Lamonica, Acting Administrator for Coal Mine 
Safety and Health. The letter informed Mr. Beaver that MSHA 
had conducted an investigation of his complaint and that the 
Secretary had determined that a violation of Section 105(c) 
had not occurred. 


B. Opinion 


The Complainant was an employee and authorized UMWA walkaround repres< 
tative at the Respondent's Powhatan No. 1 Mine on June 13, 14, and 15, 197$ 
The mine was working on an idle day basis on those days. The Complainant 
was not scheduled to work on those 3 days, but accompanied a Federal mine 
inspector on a regular inspection. Prior to accompanying the inspector, tt 
Complainant was informed by the Respondent that he would not be compensatec 
for accompanying the inspector because he was not scheduled to work on thos 
days. Other UMWA members did work at the mine on those 3 days, and could 
have accompanied the Federal mine inspector on his inspection. 

The Respondent did not compensate the Complainant for the time spent 
accompanying the Federal mine inspector on June 13, 14, and 15, 1979. The 
Complainant is due compensation in the amount of §229.56, if a violation of 
sections 103(f) and 105(c)(1) of the 1977 Mine Act is found to have occurr< 

The question presented in this case is whether a mine operator is 
required to pay a walkaround representative of the miners, who is also his 
employee, for the time spent accompanying a Federal mine inspector on a 
regular Inspection on days when such walkaround representative is not schec 
uled to work, when another miner-employee who was scheduled to work at sucf 
time could have accompanied the Federal mine inspector and would have suffe 
no loss of pay. The UMWA maintains that the failure to pay the miners' 
walkaround representative in such a case is a violation of section 103(c)(] 
of the 1977 Mine Act because it constitutes an interference with the statut 
right to participate in mine inspections accorded the miners 1 walkaround 
representative under section 103(f) of the 1977 Mine Act. In support of il 
position, the UMWA maintains that the Commission's decisions in Helen Minir 
Company, 1 FMSHRC 1796, 1 BN A MSHC 2193, 1979 CCH OSHD par. 24,0.45 (1979), 
and Kentland-Elkhorn Coal Corporation , 1 FMSHRC 1833, 1 BNA MSHC 2230, 197$ 
CCH OSHD par. 24,071 (1979), stand for the proposition "that miners are 
entitled to compensation when they accompany a Federal inspector on regular 
inspections" (UMWA's Brief, p. 4). The UMWA points out that in Magma Coppe 
Company , 1 FMSHRC 1948, 1 BNA MSHC 2227, 1979 CCH OSHD par. 24,075 (1979), 
the Commission stated that: 

Walkaround pay was designed to improve the thoroughness 
of mine inspections and the level of miner safety conscious¬ 
ness. Tlie first sentence of section 103(f) expressly states 


inspection, and "enable miners to understand the safety and 
health requirements of the Act and [thereby] enhance miner 
safety and health awareness." S. Rep. No. 95-181, 95th Cong., 

1st Sess., at 28-29 (1977), reprinted in Senate Subcommittee 
on Labor, Committee on Human Resources, 95th Cong., 2d Sess., 
ive History of the Federal Mine Safety and Health Act 
of 1977 . at 616-617 (1978) ["1977 Legis. Hist."]. The purpose 
of the right to walkaround pay granted by section 103(f) is 
also clear: to encourage miners to exercise their right to 
accompany inspectors. 

It was Congress' judgment that a failure to pay miners' 
representatives to accompany inspectors would discourage 
miners from exercising their walkaround rights, and that the 
resulting lessening of participation would detract from the 
thoroughness of the inspection and impair the safety and 
health consciousness of miners. [Footnote omitted.] 

1 FMSHRC at 1951-1952. (UMWA's Brief, pp. 5-6.) 

The UMWA fashions the following arguments from these dual propositio 

The representative of the miners plays an extremely 
important role in the statutory scheme of the Act. He or she 
is the conduit between the employees at the mine and the [Sec¬ 
retary of Labor's] authorized representative. Such person 
serves as the spearhead for the employees' concerns regarding 
their health and safety. In Leslie Coal Mining Co. v. tiSHA & 

UMWA, 1 FMSHRC 2022 (1979), an operator denied an authorized 
representative of the miners, who was not scheduled to work, 
the right to accompany an inspector on a regular inspection. 

Judge Steffey found a violation of 103(f) and stated at page 6 
". . '. I believe that the company cannot interfere with the 
person that the miners choose to accompany the inspectors. 

As long as he is still an employee . . . and still one of the 
people who is intended to accompany the inspectors, I believe 
the company must let him do so . . . Judge Steffey was con¬ 
vinced of the need to maintain the integrity of the selection 
process for the miners' walkaround representative. The Judge 
also remarked on the importance of having a specific person to 
accompany inspectors. At page 8 of his decision, he stated: 

But there does seem to be one aspect of 
having the inspectors — or rather having a 


expertise in cnese representatives wno accompany 
them. 


The result is they can better field com¬ 
plaints from the miners in general and can 
coordinate the various inspections by adding 
knowledge to what has happened in the past. And 
this, I think, is helpful for both the company 
and the inspectors. 

It is obviously advantageous to both [the Respondent] 
and the miners to have [the Complainant] accompany the 
inspector rather than pull an employee out of the mine who 
just happened to be scheduled to work that day. Such per¬ 
son may not possess the expertise or experience that [the 
Complainant] possesses. It would be unrealistic to expect 
that individual to perform an effective watchdog role to 
insure that MSHA conducts a thorough inspection. Since the 
person is not the one that has been selected in advance by 
the miners to walkaround on the particular inspection there 
is no assurance that the individual would have the confidence 
of his fellow employees. The lack of such confidence could 
seriously cut down on the complaints that are brought to 
the Secretary's attention. 

[The Respondent] was in no way prejudiced by [the 
Complainant] accompanying the inspector. The alternative to 
not paying an off-duty miner representative is to pay an 
on-duty miner, withdrawing him from his scheduled work site. 
Since the idle day work force is limited to the number of 
workers needed to perform certain essential tasks it would 
appear that taking somebody from their work site could be 
very disruptive. There is no logic to this approach. More¬ 
over, it permits the operator to play a role in the selection 
of the miners' representative. By limiting walkaround pay to 
employees who the operator has scheduled to perform idle day 
work, the operator effectively restricts the pool of available 
employee walkaround representatives. [The Complainant] was 
the person the miners had selected to accompany the MSHA 
inspector on this inspection. The miners should not be 
deprived of their right to have the most effective represen¬ 
tative accompany the inspector merely because that represen¬ 
tative is not scheduled to work on a particular idle day. 



The Respondent maintains that the case presents a straightforward « 
relatively simple issue which is answered by the explicit language of s* 
tion 103(f) which states, in part, that "[s]uch representative of miners 
is also an employee of the operator shall suffer no loss of pay during I 
period of his participation in the inspection made under this subsectioi 
Briefly stated, the Respondent’s position is that since the Complainant 
not scheduled to work on the days when the regular inspection was condu< 
he suffered no loss of pay for the time spent accompanying the Federal i 
inspector and therefore is not entitled to compensation under the walkai 
pay provision of section 103(f) of the 1977 Mine Act. The Respondent’s 
reasoning is set forth as follows: 

[The language of the walkaround pay provision of section 
103(f) of the 1977 Mine Act] indicates that Congress intended 
to permit employees who were regularly scheduled to work to 
participate in inspections without suffering any loss in pay. 

The section does not state that any miners’ representative 
must be compensated for participating in an inspection. If 
Congress had intended that result, it could easily have 
granted that right by clear and explicit language. Instead, 
however, Congress chose to require only that a miners' repre¬ 
sentative must suffer no loss of pay; that is, if a miners' 
representative is already at the mine and scheduled to work, 
the operator may not deny his pay simply because he partici¬ 
pated in an MSHA inspection. 

By requiring only that a miners' representative suffer 
no loss of pay, Congress indicated its intent that the walk¬ 
around right not be utilized to place an additional employee 
on the operator's payroll. The language states Congress’ 
intent not to add another salary, but only to ensure that an 
employee currently receiving his salary would not be pena¬ 
lized for his participation in the inspection. Thus, the 
meaning of Section 103(f) is simply that an employee must not 
lose pay to which he otherwise would have been entitled 
simply because he chooses to participate in an MSHA 
inspection. 

When this statutory language is applied to [the Com¬ 
plainant's] complaint .the result is readily evident. Since 
[the Complainant] was not scheduled to work during the week 


representative. Since these UMWA employees were working at 
the mine, they would have continued to receive pay even if 
they had participated in the inspection as the miners' repre¬ 
sentative. Thus, there was no reason for [the Complainant] 
to be the miners' representative on the inspection. Other 
miners' representatives could have participated in the 
inspection without adding another individual to [the 
Respondent's] payroll. [Emphasis in original.] 

(Respondent's»Brief, pp. 4-5). 

The UMWA's reply brief states, in part, that: 

On its face the requirements [of the walkaround pay 
provision of section 103(f) of the 1977 Mine Act] are quite 
clear. If the representative of the miners is an employee, 
then the operator cannot refuse to pay him at his normal 
rate for the time spent participating in a regular 
inspection] . 

In the instant case, [the Complainant] walked around 
during what would have been his usual shift had the mine 
been in regular production. He was an employee of the 
operator and the person the miners selected to accompany 
the HSHA inspector on his inspection. 

[The Respondent's] interference with the exercise of [the 
Complainant's] right to pay during a regular inspection is a 
violation of [sections] 105(c)(1) and 103(f) of the Act. 

The Respondent sets forth the following arguments in its reply 

In its initial brief the UMWA ignores the explicit 
language of the Act, and instead focuses on imaginary 
problems that are not raised by the facts of this case. 

1. This case does not involve the issue whether [the 
Respondent] may dictate who will participate as a miners' 
representative on MS HA inspections. [The Respondent] made 
no effort to dictate to the miners who could act as their 
representative. The miners were completely free to select 
whomever they wished to act as their representative during 



decision, which is completely consistent with the language 
of the Act, in no way infringed upon the miners’ right to 
select their own representative. 

2. There is no reason to stretch the language of the 
Act to award extra compensation to [the Complainant]. The 
UMWA claims, without any supporting evidence whatsoever, 
that it was essential for [the Complainant] to act as the 
miners' representative and that it was therefore necessary 
to provide him extra compensation in order to encourage his 
participation. The UMWA brief is replete with unsupported 
assertions that [the Complainant] is the only one who could 
have acted effectively as the miners’ representative. Those 
assertions are completely inconsistent with the facts as 
stipulated by the parties, which indicate that other qualified 
UMWA members were working at the mine and were available to 
act as miners’ representatives. 

In fact, it is an extraordinarily rare situation where 
one person acts as the miners’ representative for all MS\1A 
inspections. UMWA mine safety committees generally comprise 
at least three people, and frequently many UMWA members at a 
particular mine will participate in inspections as miners’ 
representatives. In this case, there is no evidence that 
[the Complainant] was the only qualified miners' represen¬ 
tative or that he participated in every inspection. There 
is no evidence that it was necessary for [the Complainant] 
to participate in this particular inspection. In fact, the 
stipulation indicates precisely the contrary: that other 
UMWA members were scheduled for work who could have partici¬ 
pated as miners’ representatives. 

Moreover, the participation of different UMWA members 
as miners’ representatives enhances rather than detracts 
from the goals of the walkaround provision and the Act. As 
the UMWA itself admits, one of the principal purposes of the 
provision is to enhance all of the miners' consciousness of 
the various safety and health provisions of the Act. If only 
one miner participated as a miners’ representative, then the 
benefits of miner participation would be limited to that one 
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suffer no loss of pay as a 
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result of participating in the 


3. The legislative history fully supports the conclu¬ 
sion that Congress intended merely to ensure that miners 
suffered no loss of pay for participating in an inspection 
and not that anyone who acted as a miners’ representative 
would receive compensation. * * * 


For example, the Senate Report states that the reason 
for requiring that a miner suffer no loss of pay was to avoid 
a requirement that "would unfairly penalize the miner for 
assisting the inspector in performing his duties." Subcom¬ 
mittee on Labor of the Senate Committee on Human Resources, 
Committee Print, Legislative History of the Federal Mine 
Safety and Health Act of 1977 , 616-17 (197S). Thus, the 
Senate Report indicates that Congress was simply seeking to 
avoid penalizing a miner by making him lose pay that he 
otherwise would have received simply because he participated 
in an inspection during a time when he was scheduled to work. 
Nothing in the legislative history or in the language of the 
Act itself indicates that Congress intended that a person 
who was not working at the mine be compensated for partici¬ 
pation in an inspection. 

4. The UMWA suggests that [the Respondent] would suffer 
no harm if it were required to compensate miners’ representa¬ 
tives even if they were not otherwise scheduled to work. The 
UMWA clearly misses the point, since requiring compensation 
for any miners' representative would in effect require [the 
Respondent] to add another employee to its payroll. It is 
[the Respondent’s] prerogative to determine how many people 
it wishes to employ. Although [the Respondent] recognizes 
that it may not refuse to pay a member of its active work 
force who participates in an MSHA inspection, it is not 
required to put on its payroll someone who would not other¬ 
wise be receiving any pay. Congress specifically recognized 
this right by limiting the walkaround pay right to those 
who would otherwise have suffered a loss of pay, that is, 
those who were otherwise scheduled for work. [Footnote 2 
omitted.] 


such refusal. In reaching this conclusion, all arguments advanced by the 
parties have been considered fully, and, except to the extent that they 
are expressly or impliedly adopted herein, they are rejected as contrary 
to the facts as stipulated, contrary to the law, or immaterial to the 
decision in this case. 

Section 105(c)(1) of the 1977 Mine Act provides, in part, that no 
person shall in any manner discriminate against, or cause discrimination 
against, or otherwise interfere with the exercise of the statutory rights 
of any miner or representative of miners because of the exercise by such 
miner or representative of miners of any statutory right afforded by the 
1977 Mine Act. bj It is my opinion that a mine operators refusal to pro¬ 
vide the miners* walkaround representative, who is also an employee of sui 
mine operator, with the pay to which he is entitled under the walkaround 
pay provision of section 103(f) of the 1977 Mine Act, is an act of interf< 
ence in the exercise of statutory rights accorded such representative by 
section 103(f), and therefore actionable under section 105(c)(1). As not< 
in the statute's legislative history: "The Committee intends that the sci 
of the [activities protected by section 105(c)(1)] be broadly interpreted 
by the Secretary, and intends it to include * * * the participation in mil 
inspections under [section 103(f)]." S. Rep. No. 95-181, 95th Cong., 

1st Sess. (1977), reprinted in LEGISLATIVE HISTORY OF THE FEDERAL MINE 
SAFETY AND HEALTH ACT OF 1977 at 623 (1978). 

The question presented is whether the walkaround pay provision of se< 
tion 103(f) requires the mine operator to provide the miners' walkaround 
representative, who is also an employee of such mine operator, with pay f. 
the time spent accompanying Federal mine inspectors on regular inspection! 
which are conducted on days when such walkaround representative is not 
scheduled to work, when another miner-employee who was scheduled to work a 
such times could have accompanied the Federal mine inspector and would ha’ 
suffered no loss of pay. None of the Commission’s decisions on the subjei 
of walkaround pay address this issue. 

The Commission has held that the right to walkaround pay accorded a 
miners' representative under section 103(f) of the 1977 Mine Act is limit( 
to the time spent accompanying a Federal mine inspector during a "regular' 
inspection conducted pursuant to section 103(a) of the 1977 Mine Act. He] 
Mining Company , 1 FMSHRC 1796,1 BN A MSHC 2193, 1979 CCH DSHD par. 24,045 
(1979); Kentland-Elkhorn Coal Corporation , 1 FMSHRC 1833, 1 BNA MSHC 2230. 
1979 CCH 0SUD par. 24,071 (1979). The Commission has also held that when 


j[7 The full text of section 105(c)(1) is set forth in n. 1, supra . 


1 BNA MSHC 2227, 1979 CCH OSHD par. 24,075 (1979). In each of these three 
cases decided by the Commission, the miners' walkaround representative was 
scheduled to work on the days when the inspections were conducted. 

Similarly, no decision by an Administrative Law Judge of this Commissic 
has been discovered which poses the question presented herein. See , £•£•» 
Jewell Ridge Coal Corporation , 2 FMSHRC 2578 (1980) (Steffey, J.); Secretary 
of Labor ex rel. Scott v. Consolidation Coal Company , 2 FMSHRC 1056 (1980) 
(Melick, J.); Alabama By-Products Corporation , 2 FMSHRC 467 (1980) 
(Laurenson, J.); Leslie Coal Mining Company , 1 FMSHRC 2022 (1979) 

(Steffey, J.). 

The walkaround pay provision of section 103(f) requires only that the 
walkaround representative of the miners "who is also an employee of the 
operator shall suffer no loss in pay during the period of his participation 
in the inspection * * (Emphasis added.) The UMWA interprets this 

language as requiring the mine operator to provide compensation to its 
employee who is a walkaround representative of the miners whenever such 
representative accompanies a Federal mine inspector on an inspection of the 
entire mine conducted pursuant to section 103(a), regardless of whether or 
not such representative at that time would otherwise be performing work for 
the mine operator which would entitle him to a wage payment. In the UMWA's 
view, the only germane considerations are (1) that the individual is the 
person selected by the miners to act as their representative during inspec¬ 
tions conducted pursuant to section 103(a), and (2) that the individual is 
an employee of the mine operator. This interpretation distorts the plain 
meaning of the carefully drafted language used by Congress. Congresa 
intended only that a representative suffer no loss in pay when his activitie 
as walkaround representative of the miners during inspections of the entire 
mine conducted pursuant to section 103(a) require him to be absent from thoe 
duties which he would otherwise perform for the mine operator, his employer. 
The plain language of the walkaround pay provision disavows any intent to 
create a right to compensation for a walkaround representative who is not 
otherwise scheduled to work. The walkaround pay provision is designed to 
encourage miner participation in inspections by providing an assurance that 
their designated representative will suffer no loss in pay as a result of 
participating in such inspections, ^i.^e., that his participation in an inspec 
tion will place him in the same position with respect to his pay that he 
would have occupied had he not participated in the inspection. It was not 
intended to create a right to compensation where none otherwise existed. 

The UMWA argues that denying the Complainant walkaround pay for his 
activities on June 13, 14, and 15, 1979, permits the mine operator to play 
a role in the selection of the miners' walkaround representative, and alao 


It is unnecessary to address these issues because they are well beyonc 
the facts of this case. There is no indication in the record, as stipulate 
that the Complainant’s idle day status permitted the Respondent to directl) 
or indirectly participate in any manner in the process of selecting a walk- 
around representative. Additionally, there is no indication that the 
Respondent manipulated the Complainant into an idle day status to discourag 
his participation in the inspection. The UMVJA’s arguments must be reservec 
for a case in which the facts properly raise such issues. 

The facts of the instant case reveal that the Complainant was permitte 
to participate in the June 13, 14, and 15 , 1979 , inspection notwithstanding 
his idle day status, and that some other miner who was working at the mine 
could have acted as the miners' walkaround representative on those 3 days 

and received his full pay under section 103(f). In order to create the 

kind of result which the UMWA prays for in this proceeding, it would be 
necessary to amend section 103(f) of the 1977 Mine Act to so provide. 

In view of the foregoing, I conclude that the Complainant was not 
entitled to walkaround pay under section 103(f) of the 1977 Mine Act for hi 
participation as walkaround representative of the miners during the June 13 
14, and 15, 1979, regular Inspection of the Respondent’s Powhatan No. 1 Mir 
The Respondent’s refusal to pay the Complainant for the time so spent was 

not an interference with the exercise of rights accorded the Complainant 

under section 103(f) of the 1977 Mine Act, and, accordingly, is not action¬ 
able under section 105(c)(1) of the 1977 Mine Act. The discrimination com¬ 
plaint will be dismissed. 

IV. Conclusions of Law 


1. The Administrative Law Judge h^s jurisdiction over this proceeding 

2. The Respondent is an "operator" as defined in section 3(d) of the 
1977 Mine Act. 

3. The Department of Labor's Mine Safety and Health Administration 
conducted an investigation of the dispute which is the subject matter of 
this proceeding and concluded that a violation of section 105(c)(1) of the 
1977 Mine Act had not occurred. 

4. The Complainant received a written notification from the Departtnei 
of Labor’s Mine Safety and Health Administration on December 10, 1980, 


6. The Respondent's refusal to pay the Complainant for the time 
spent was not a violation of section 105(c)(1) of the 1977 Mine Act. 

7. All of the conclusions of law set forth in Part III, supra , £ 
reaffirmed and incorporated herein. 

ORDER 



Joyce A. Hanula, legal Assistant, United Mine Workers of America, 
900 15th Street, NW., Washington, DC 20005 (Certified Mail) 

Todd D. Peterson, Esq., Crowell & Moring, 1100 Connecticut Avenue 
NW., Washington, DC 20036 (Certified Mail) 

Special Investigation, Mine Safety and Health Administration, U.S 
Department of Labor, 4015 Wilson Boulevard, Arlington, VA 22203 
(Certified Mail) 

Adminietrator for Metal and Nonmetal Mine Safety and Health, U.S. 
Department of Labor 

Administrator for Coal Mine Safety and Health, U.S. Department of 
Standard Distribution 


A/C NO. 05-03209-05001 


} 

v. ) 

) 

RALPH FOSTER AND SONS, ) MINE; ERDA C G27 

) 

Respondent. ) 

_ ) 

DECISION AFTER REMAND 

On May 12, 1981, the Federal Mine Safety and Health Review Commission 
remanded the above case for the assessment of a penalty. 

The following is a review of the criteria required to be examined in 
the assessment of a penalty. 30 U.S.C. § 820(i). The parties stipulated t 
the fact that at the time Citation No. 326566 was issued, Ralph Foster and 
Sons had no history of violations of the Federal Mine Safety and Health 
Act, 30 U.S.C. § 801 et seq . {the Act) {Tr, 22). Respondent is a very 
small mine operator. "{"Exhibit A attached to the petition and Tr. 11). 

The danger anticipated by the standard was likely to occur {Tr. 11, 
Commission Exhibit 1), and the resulting injury could be permanently 
disabling. {Comm. Ex. 1). The miners involved immediately put on their 
safety glasses after being informed of the violation by the inspector. 

{Tr. 12). 

The degree of negligence attributed to respondent by the Mine Safety 
and Health Administration was based on an erroneous fact and should, 
therefore, be re-assessed. The inspector's statement indicates that the 
proprietor of the mine, Robert Foster, knew of the condition cited. This 
conclusion was based on the inspector's belief that Robert Foster was one 
of the miners who was not wearing the safety glasses. {Comm. Exhibit 1). 
However, at trial, the inspector testified that Robert Foster was not one 
of the miners involved, and in fact, was not in the mine at the time. {Tr. 
10, 11, 21). Mr. Foster confirmed the fact that at the time of the 
violation he was working in another mine (Tr. 29). I find, therefore, tha 
there was no negligence on the part of the mine operator involved in the 
violation of the Act. 





e Law Judge 
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Ann N. Noble, Esq., Office of the Solicitor, United States Department of 
Labor, 1585 Federal Building, 1961 Stout Street, Denver, Colorado 80294 

Mr. Robert Foster, Rslph Foster and Sons, 2950 A 1/2 Road, Grand Junction 
Colorado 81501 
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) 

Complainants, ) 

v. ) DENV CD 80-13 

) 

) MINE: Trail Mountain 

TRAIL MOUNTAIN COAL COMPANY, ) 

) 

Respondent. ) 

) 


DECISION AND ORDER 

On May 14, 1981, the parties to this proceeding filed with the 
Commission a Stipulation of Settlement, Motion and Consent seeking an agre 
disposition of the case. 

Under the terms of the stipulation, the parties agree that respondent 
shall compensate John Cochrane and Daryl Spradley in the amount of $9,000. 
each in settlement of their claims against respondent resulting from their 
discharges; that respondent shall expunge the employment records of John 
Cochrane and Daryl Spradley of any adverse references relating to their 
discharges; and that John Cochrane and Daryl Spradley shall accept the abo 
stipulations as full settlement of the claims giving rise to this case. 

By joint motion, the parties seek an order providing: that respondent 
tender the agreed upon sum to John Cochrane and Daryl Spradley; that 
respondent expunge from their employment records any adverse references 
relating to their discharges; and that the above-entitled action be 
dismissed with prejudice and upon the merits. 

Given the complainants' consent to the terms of the settlement and 
finding that such settlement will effectuate the purposes of the Federal 
Mine Safety and Health Act of 1977 , 30 U.S.C. § 801 et seq . , it is 

ORDERED: that the settlement agreed to by the parties, is hereby 
APPROVED, that the joint motion is hereby GRANTED in full and, that this 
case is hereby DISMISSED WITH PREJUDICE. 



Jem DT'BoTt?'' 7 ^ J) 
Administrative Law Judge 


Robert G. Holt, Esq. 

1800 Beneficial Life Tower 

36 S. State Street 

Sale Lake City, Utah 84111 
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DISCRIMINATION OR INTERFERENCE 



Complainant, 

DOCKET NO. WEST 81-130-DM 


V. 


) 





) 

MINE: Climax Mine 

CLIMAX 

molybdenum 

COMPANY, 

) 

) 

) 

) 




Respondent. 



ORDER OF DISMISSAL 


The Secretary of Labor has moved to withdraw his complaint of 
discrimination filed on behalf of Jeffrey S. Hotchkiss. Withdrawal is 
sought on the grounds that insufficient evidence exists to continue 
prosecution. Mr, Hotchkiss has filed a formal consent to the withdrawal 
the complaint. Respondent does not oppose the motion. 

The Secretary'8 motion is granted, and this present proceeding is 
dismissed with prejudice. 


The' Secretary's motion and the miner's accompanying consent, howeve 
are silent as to whether the dismissal should foreclose the miner's righ 
prosecute his own complaint under section 105(c)(3) of the Act. The 
Secretary's determination to withdraw can stand no differently than an 
initial determination not to file a complaint; it cannot deprive the min 
of his right to initiate his own complaint ._V Because there has been no 
affirmative waiver of that right, Mr. Hotchkisa is granted 30 days from 
receipt of this order in which to file his own complaint with the 
Commission, should he wish to do so, 


SO ORDERED. 




in A. Carlson 
[dministrative Law Judge 


\j Cf. S. Rep. No. 95-181 95th Cong. 1st Seas, st 37 (1977); reprinted 
Senate Subcommittee on Labor, Committee on Human Resources, 95th Cong., 
Sess. Legislative History of the Federal Mine Safety and Health Act of 1 




Mr. Jeffrey Hotchkiss 
145 West 7th 

Leadville, Colorado 80461 


W. Michael llackett, Esq. 
Canges, Shaver, Volpe & Licht 
600 Capitol Life Center 
Denver, Colorado 80203 



Notices of Contest 


SOUTHERN OHIO COAL COMPANY, 

Contestant 


v. 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (tlSHA), 

Respondent 


Docket Nos. LAKE 81-17-R 
LAKE 81-18-R 
LAKE 81-19-R 
LAKE 81-20-R 
LAKE 81-21-R 
LAKE 81-22-R 

Meigs No. 1 Mine 


DECISIONS 


Appearances: David M. Cohen, Esquire, Lancaster, Ohio, for the 

contestant; 

F. Benjamin Riek III, Trial Attorney, Office of the 
Solicitor, U.S. Department of Labor, Cleveland, Ohio, 
for the respondent. 


Before: 


Judge Koutras 


Statement of the Proceedings 

This case concerns contests filed by the contestant on October 20, 
pursuant to section 105 of the Federal Mine Safety and Health Act of 19 
challenging the validity of the citations issued by Respondent, MSHA, f 
lations under 30 C.F.R. § 75.1003-2. On December 4, 1980, Respondent f 
motion to permit late filing of its attached answer and an order granti 
motion was issued December 16, 1980. A hearing on the matter was sched 
for March £4, 1981, in Columbus, Ohio, but was subsequently continued t 
the parties to submit joint stipulations for the purpose of issuing a s 
decision., Accdrdingly, briefs by both parties were filed on April 29, 

Stipulations 


1. The contestant operates the Meigs No. 1 Mine. This is a coal 
as defined by section 3(h) of the Federal Mine Safety and Health Act of 
1977, 30 U.S.C. § 801 et seq , (hereinafter the Act). 

2. The contestant is an operator as defined by section 3(d) of th 




5. Because contestant s miners did not believe that said part consti¬ 
tuted a "unit of off-track mining equipment" or "off-track mining equipment 
contestant did not believe on September 16, 1980, that 30 C.F.R. § 75.1003- 
or any of the subsections thereof were appropriate to said movement and act 
accordingly. 

Inspector Charles M. Fink, authorized representative of Respondent, 
believed that said part did constitute a "unit of off-track mining equipmen 
or "off-track mining equipment." 

6. Citation Nos. 1010970 through 1010975 were served on contestant on 
September 16, 1980, between 9:37 a.m. and 9:42 a.m. The conditions or prac 
tices described in said citations are not now at issue. 

7. On October 16, 1980, contestant filed a notice of contest concern! 
the validity of Citation Nos. 1010970 through 1010975. 

8. All of the subject citations relate to section 310(d) of the Feder. 
Mine Safety and Health Act of 1977 and allege violations of 30 C.F.R. 

§ 75.1003-2. 

9. All of the subject citations, except for Citation No. 1010972, are 
classified as "significant and substantial." 

10. The part of an off-track shuttle car being transported on a lo-bo 
supply car was 5 feet 5 inches in length, 8 feet 9-1/2 inches in width, and 
23 inches in height. The off-track shuttle car was 24 feet 10 inches in 
length, 9 feet 6 inches in width, and 34 inches in height. The lo-boy sup¬ 
ply car was 12 feet in length, 8 feet 6 inches in width, and 8-1/2 inches 
in height from the rail. 

11. Subsequent to the issuance of the subject citations, a notation 
was made in the equipment record book for the earlier September 16, 1980, 
midnight shift concerning the subject part. This notation was made solely 
to safeguard against contestant being served with an additional citation or 
citations and was entered even though at that time contestant believed the 
subject regulations did not require any such entry. 

12. Southern Ohio Coal Company produced 4,437,769 tons of coal during 
1979 and 5,054,776 tons of coal during 1980. The Meigs No. 1 Mine produced 
918,242 tons of coal during 1979 and 1,133,645 tons of coal during 1980. 


2. If components such as a boom are included within the coverage 
30 C.F.R. § 75.1003-2, whether the standard is so vague as to be unenf 
or unconstitutional. 

3. Whether respondent correctly charged contestant with six sepa 
violations of 30 C.F.R. § 75.1003-2 for one occurrence. 

Applicable Statutory Provisions 


1. The Federal Mine Safety and Health Act of 1977, Pub. L. 95-16> 
effective March 9, 1978, 30 U.S.C. § 801 ot seq . 

2. 30 C.F.R. § 75.1003-2, which provides in pertinent part as fo 

Requirements for movement of off-track mining 
equipment in areas of active workings where ener¬ 
gized trolley wires or trolley feeder wires are 
present; pre-movement requirements; certified and 
qualified persons . 

(a) Prior to moving or transporting any unit of off¬ 
track raining equipment in areas of the active workings 
where energized trolley wires or trolley feeder wires are 
present: 

(1) The unit of equipment shall be examined by a 
certified person to ensure that coal dust, float coal 
dust, loose coal oil, grease, and other combustible 
materials have been cleaned up and have not been 
permitted to accumulate on such unit of equipment; and, 

(2) A qualified person, as specified in § 75.153 of 
this part, shall examine the trolley wires, feeder wires, 
and the associated automatic circuit interrupting devices 
provided for short circuit protection to ensure that proper 
short circuit protection exists. 

(b) A record shall be kept of the examinations 
required by paragraph (a) of this section, and shall be 
made available, upon request, to an authorized representa¬ 
tive of the Secretary. 



shall be covered on the top and on the trolley wire side 
with fire-resistant material which has met the applicable 
requirements of Part 18 of Subchapter D of this Chapter 
(Bureau of Hines Schedule 2G). 

(e) Electrical contact shall be maintained between 
the mine track and the frames of off-track raining equip¬ 
ment being moved in-track and trolley entries, except that 
rubber-tired equipment need not be grounded to a trans¬ 
porting vehicle if no metal part of such rubber-tired 
equipment can come into contact with the transporting 
vehicle* 


Background of Controvers’ 


On September 16, 1980, MSHA inspector Charles Pink conducted an insp* 
tion of Southern Ohio Coal Company's Meigs No. 1 Mine. During this inspet 
tion, Mr. Fink observed the boom of an off-track shuttle car being transp< 
on a lo-boy. Finding 30 C.F.R. § 75.1003-2 to be applicable, the inspect 
issued six citations alleging violations of subsections (a)(1), (a)(2), (1 
(c), (d), and (e). Contestant contends that the citations should be vacai 
because a boom, a component of an off-track shuttle car, is neither a unii 
of off-track mining equipment nor off-track mining equipment and is not a\ 
ject to the provisions of 30 C.F.R. § 75.1003-2. Contestant also maintaii 
that if the standard does apply to booms, then it is unconstitutionally 
vague. Further, contestant states that the inspector improperly issued sj 
citations for one incident involving the transporting of a boom. Respond* 
counters each one of contestant’s arguments, asserting that a boom is regi 
lated by 30 C.F.R. § 75.1003—2 and that the standard is not vague. Furth* 
respondent asserts that it is proper to issue separate citations for each 
violation of a subsection of a mandatory standard. 


The six citations issued in these proceedings, resulting from the moA 
raent and transportation of the off-track shuttle car boom, are as follows: 


Citation No. Date 30 C.F.R. Section Conditions Cited 

1010970 9/16/80 75.l003-2(a)(l) No equipment exam¬ 

ination by a certific 
person. 


1010972 

9/16/80 

75.1003-2(b) 

Failure to keep a 
record of the required 
equipment examinations 

1010973 

9/16/80 

75.1003-2( c) 

Failure by a certified 
person to supervise th 
movement of the equipim 

1010974 

9/16/80 

75.1003-2(d) 

Failure to cover the 
equipment with fire- 
resistant material. 

1010975 

9/16/80 

75 ,1003-2(e) 

Failure to maintain co 
tact between the mine 
track and equipment. 



Discussion 



A. The Use of the Phrases "Unit of Off-track Mining Equipment** and "Off-tr. 
Mining Equipment 11 in 30 C.F.R. § 75.1003-2 . 

Respondent argues that all requirements of 30 C.F.R. § 75.1003-2 are 
predicated on the movement of any unit of off-track mining equipment, and 
maintains that a boom is such a unit of equipment. In so stating, respon¬ 
dent ignores the fact that of the aix subsections of which contestant has 
been charged with violating, only (a)(1), (a)(2) and (b) refer to "units” 
of off-track raining equipment. Contestant's suggestion that the terms 
"units of off-track mining equipment" and "off-track mining equipment" 
refer to the same type of equipment is more acceptable in light of the 
rules of statutory construction. 

One such rule states that "a statute should be construed so that effec 
is given to all provisions, so that no part will be inoperative or superflu 
void or insignificant, and so that one section will not destroy*another uni 
the provision is the result of obvious mistake or error." C. D. Sands, 2A 
Sutherland, Statutory Construction , § 46.06, p. 63 (1973). Accordingly, in 
order for section 75.1003-2 to make sense, and since units of off-track rain 
ing equipment are not distinguished from off-track raining equipment in the 
safety standard, I find that they refer to the same type of equipment. 

Support for this conclusion can be found in the definitions of the wor 
"unit" and "equipment." The word "unit" as defined in Webster's New World 
Dictionary includes both: 

l.b) a magnitude or number regarded as an undivided whole. 


Using these definitions, a unit of orf-track raining equipment might 
refer to either a part of a larger piece of equipment or to only the com¬ 
plete machine. Regardless of whether a boom is a unit of off-track raining 
equipment, or just off-track mining equipment as those phrases are used in 
section 75.1003-2, it is apparent that the definitions of "unit" and "equij 
ment" allow the phrases to be used interchangeably. It is therefore neces¬ 
sary to closely examine the regulatory standard to understand the context 
in which these words are used. 

B• Whether a Boom, a Component of Off-track Mining Equipment is Subject t( 
the Provisions of 30 C.F.R. § 75.1003-2 . 

Contestant, in support of its position that a boom, as a component of 
off-track mining equipment, is not encompassed by the standard, thoroughly 
examines the textual construction and the legislative history of 30 C.F.R. 
§ 75.1003-2. Initially, contestant observes that components are not withii 
the Congressional purpose of section 310(d) of the Act, which authorized 
promulgation of section 75.1003-2. Section 310(d) provides in part that: 
"Trolley wires and trolley feeder wires shall be guarded adequately (1) 
at all points where men are required to work or pass regularly under the 
wires." 

Contestant concludes that section 75.1003-2 should apply only to equij 
ment which needs to be guarded from contact with trolley wires. Contestant 
asserts that "the precautions specified in section 75.1003-2, according to 
respondent's interpretation, would be required regardless of how small a 
component was moved and how great a vertical clearance between the coraponei 
and trolley wire" (Brief, pp. 2-3). Recognizing the Congressional purpose, 
contestant concedes that the standard should apply to complete or reasonabJ 
complete pieces of equipment (Brief, p. 6). 

Contestant examines the history of the regulation, both the events lee 
to the promulgation of the rule and the hearings held on the rule and find? 
no reference made to components of off-track mining equipment. It also not 
that the MSHA Inspection Manual implies that the standard does not apply tc 
components. Volume 2, page 456 of the manual, dated March 9, 1978, which < 
raents on section 75.1003-2, states that: "This section refers to the moviT 
of off-track raining equipment either under its own power or when being trai 
ported by other means." Since components rarely are capable of moving unde 
their own power, contestant contends that the quoted language supports a c( 
elusion that the regulation was not meant to encompass components. 


the standard. It notes that the clear purpose of the standard Is to per¬ 
mit safe movement of mining equipment over energized trolley wires. There¬ 
fore, the standard seeks to prevent any electricity-conducting equipment 
from coming in contact with these wires. Respondent reasons that since 
components are made of steel and conduct electricity, they naturally come 
within the scope of the standard. In view of the purpose of the standard, 
respondent contends that contestant should have realized that a boom was a 
unit of off-track mining equipment, and therefore covered by the standard. 

Upon a review of the arguments of both parties and my own analysis of 
the standard, its language and its purpose, I conclude that section 75.1003* 
only applies to complete or reasonably complete pieces of off-track mining 
equipment. In interpreting this standard, I have given it the liberal con¬ 
struction which is necessary for remedial legislation whose primary purpose 
is preserving human life. See Freeman Coal Mining Company v. IBMA , 504 F.2< 
741 (7th Cir. 1974). But while an agency's explication of its regulation i: 
entitled to great weight, "such interpretations forfeit their entitlement t< 
deference when they plainly conflict with other indicia of the proper inter¬ 
pretation of the statute." UMWA v. Andrus , 581 F,2d 888, 983 (D.C. Cir. 
1978). 

.There is nothing in section 75.1003-2 to indicate that the drafters 
intended to include component parts of off-track mining equipment within tin 
coverage of the standard. Neither the word "component," nor examples of coi 
ponent parts, are found in any of the subsections. Respondent contends tha 
the terra "unit of off-track mining equipment" was meant to be expansive "in 
order to cover the myriad of possible pieces of equipment that may be trans¬ 
ported by Contestant over energized trolley wires" (Brief, p, 9). This 
argument is unpersuasive since another section of Part 75 specifically refe 
to components, indicating that such parts are subject to the safety standar 
See section 75.1103-2. The word "components" easily solves the problem of 
listing "the myriad of possible pieces of equipment." Therefore, it is fai 
to assume that the drafters would have included the word "components" withii 
the provisions under section 75.1103-2 had they intended to include a com¬ 
ponent part such as a boom. 

Subsection (d) of section 75.1103-2 refers to the "frames of off-track 
mining equipment." The ordinary meaning of a frame is a structure upon 
which a thing is built. One of the examples given in Webster's New World 
Dictionary is: "4. any of various machines built on or in a framework." 
Therefore, the most natural interpretation of the phrase "frames of off¬ 
track raining equipment" would indicate that it refers only to frames of 
complete machinery. 

Component parts, such as a boom, do not have frames. They have enclo¬ 
sures or shells. Applicable words are found in 30 C.F.R. § 75.701 in its 


through (f) of this section shall not apply to units of mining equipment 
that are transported in mine cars, provided that no part of the equipment 
extends above or over the sides of the mine car." The facts here indicate 
that the boom was being transported on a lo~boy supply car whose sides were 
only 8-1/2 inches high from the rail. Since there were virtually no sides 
to the’supply car, anything that would be placed on it would "extend above 
* * * the sides of the mine car," and make the exception provided by subset 
tion (g) inapplicable. Therefore, as contestant so aptly states, "the 
precautions specified in section 75.1003-2, according to respondent’s intei 
pretation, would be required regardless of how small a component was moved 
and how great of a vertical clearance between the component and the trolley 
wire" (Brief, p. 2). Such a broad interpretation of the standard goes 
beyond any Congressional purpose of providing a safe work environment and 
preventing accidents. 

Respondent argues that subsection (f) sufficiently defines a "unit of 
off-track mining equipment" so as to include a boom within its scope. The 
standard requires a minimum clearance of 12 inches between the unit and the 
trolley wires with additional precautions for equipment which does not pern 
at least.a 12-inch clearance. I fail to see how subsection (g) adequately 
defines a unit of off-track raining equipment, other than to include every 
size and type of equipment. According to respondent's interpretation, evei 
a very small component would be a unit of off-track mining equipment as 
long as it is more than 12 inches from the trolley wires when it is being 
move d. 

Furthermore, if section 75.1003-2 is meant to apply only to component! 
of off-track mining equipment, then the very same or similar component part 
of on-track mining equipment could be transported where energized trolley 
wires are present and not be subject to the safety requirements. This absi 
situation could not have been anticipated or intended by the drafters. 

Respondent’s exploration of the legislative history further convinces 
me that section 75.1003-2 was not intended to cover component parts. The 
Federal Registers which proposed the initial rule and also reported sub¬ 
sequent hearings and comments, make no mention of components of off-track 
raining equipment. The drafters obviously thought the words "off-track 
mining equipment" were sufficiently clear without further explanation. 

Since no mention is made of components, or examples thereof, I conclude 
that they are not subject to section 75.1003-2. 


TJ ~See 37 Fed . Reg . 20422 (December 12, 1972); 38 Fed . Reg . 7466 (March 2. 
1973); 38 Fed. Reg. 16922 (June 27, 1973); 39 Fed. Reg. 29997 (October 31, 
1973). 


In view of the foregoing, I find that contestant was improperly charged 
:h six violations under 30 C.F.R. § 75.1003-2 since the boom was neither a 
.t of off-track raining equipment or off-track raining equipment. Accordingly 
is unnecessary to examine the issues of vagueness and multiple charges 
ler the safety standard. The record shows that there is no genuine issue 
to any material fact ahd that contestant is entitled to summary decision 
a matter of law. Therefore, pursuant to Rule 64, 29 C.F.R. § 2700.64, the 
:ations are VACATED and these proceedings are DISMISSED. 
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DECISION 


APPEARANCES: 

Marigny A. Lanier, Esq. 

Office of the Solicitor 
United States Department of Labor 
555 Griffin Square, Suite 501 
Dallas, Texas 75202 

for the petitioner 

Stephen W. Pogson, Esq. 

Evans, Ritchell & Jenckes, P.C. 

363 North First Avenue 
Phoenix, Arizona 85003 

for the respondent 

Before: Judge Jon D. Bolts 

STATEMENT OF THE CASE; 

1 Pursuant to the provisions of the Federal Mine Safety and He: 
of 1977, 30 U.S.C. § 801 et seq ., the petitioner seeks an order a: 
civil monetary penalties against.the respondent for violations al 
citations involved in the above captioned cases. An order was is: 
consolidating the cases for hearing. The citations allege a viol: 
30 C.F.R. I 55.3-3* in case CENT 79-371-M, and separate violation: 


banks at its Tyrone, New Mexico mine. 
FINDINGS OF FACT: 


1. The alleged violations took place at respondent’s open pit, 
multiple bench copper mine located at Tyrone, New Mexico. 

2. The respondent is a large operator and the penalties proposed 
not affect respondent's ability to continue in business. 

3. The respondent has a history of 55 cited violations from July 
1978 through April 24, 1979 at its Tyrone, New Mexico mine. Of this 
number, there have 28 assessed violations paid. 

4. In 1978 there were 723 miners employed at respondent’s Tyrone 
and 1,064,340 annual man hours were worked by those miners. (Tr. 193). 

5. The violations alleged were promptly abated in good faith. 

6. The mining sequence followed at the open pit mine is to drill 
the material containing the ore and to set explosive charges in order 
blast the material loose. The material is then scooped up and hauled 
for processing. 

7. As the copper ore and other material is removed, a bench slopi 
plan is followed by the respondent. (Ex. R-6). This plan calls for th> 
horizontal benches to be approximately 25 feet in width and the bench 
levels to be approximately 50 feet apart. These catch benches are 
separated in stair step fashion by a sloping wall. 

8. The catch bench is a ledge that runs horizontally in the mine 
it helps to confine or restrain loose material that may fall from high' 
in the pit. (Tr. 16). 

9. On April 24, 1979, at a location in the mine referred to as tl 
Gettysburg drop cut, a decline or rim leading from one level down to 
another, the No. 13 electric shovel was observed by the MSI1A inspector 
loading haul trucks with material that had been blasted previously. 


2/ Mandatory . Men shall not work near or under dangerous banks. 
Overhanging banks shall be taken down immediately and other unsafe gro 
conditions shall be corrected promptly, or the areas shall be barricad 
and posted. 



SUUVC1 was UClIlg uwvw ww V * ~ .- — ——•• 

or pit wall. The bank was approximately one hundred fifty to two hundred 
feet high. This operation was also observed by the MSHA inspector. 

DISCUSSION: 

DOCKET NO. CENT 79-372-Mi-Citat ion No. 162124: 

The wall of the mine that slanted away from the work area at the 
Gettysburg drop cut was approximately 150 feet high. Approximately 50 feel 
from the top of the wall was a horizontal catch bench and 50 feet below thi 
first bench was another catch bench. According to the bench slope plan, 
these benches were to be approximately 25 feet wide, from the toe of the 
wall out to outer edge of the bench. Photographs taken of the Gettysburg 
drop cut by the MSHA inspector at the time of the inspection show that the 
catch benches had’collected a considerable amount of rocks and earthen 
material. Men were working near the toe of the bank which was 
approximately 150 feet high. The MSHA inspector observed one haul truck 
up next to the bank being loaded by the No. 13 shovel and another truck 
approximately 20 feet away from the high wail. Thus, the employees were 
working, near or under the bank and the question presented is whether the 
bank or wall was dangerous . 

On April 24, 1979, the No. 13 shovel was at times operating within 20 
feet of the toe of the bank and the pit wall which rose approximately 150 
feet above. The catch benches on the banks above the operator had almost 
completely filled up with rock material. Rocks which might fall from the 
top of the wail would not have the catch bench available to stop or at 
least 8low the fall. The cab of the. shovel operator sit9 approximately 25 
to 30 feet above the ground. If the rocks were falling from the catch 
bench, approximately 50 feet up the bsnk from where the shovel was 
operating, the rocks would probably not present a hazard and the bank woul< 
not be dangerous. Since the catch benches contained a large amount of rod 
and earth material, a rock which might fall from the top, 150 feet up, 
would not effectively be restrained, slowed, or stopped by the catch 
benches on its way down. This condition would present a hazard to the 
operator of the shovel as well as the haul truck drivers and persons 
walking on the ground near these vehicles in performance of their duties. 
Ail of these persons were observed at the site by the MSHA inspector. The 
operator testified that he observed rock fall from the 100 foot level abov< 
him and that he considered this condition to be hazardous. He also 


shovel. He stated that the catch benches were filled up with material 
which made the benches slope at an angle instead of being flat and 
horizontal. In other places, the bench had been "dug back or had failer 
off to be non-existent." (Tr. 116). 

It is undisputed by the parties that catch benches are necessary ar 
perforin the function of restraining, stopping or slowing down rocks and 
materials which may fall down the face of the bank. Respondent concedes 
its post hearing brief that there wa9 rock on the benches. It further 
states that this is not very surpirsi.ng since the purpose of the catch 
bench is to catch rock which may fail due to blasting or for some other 
reason. However, the question is what if the benches are no longer 
available to catch rock because they have been filled by material or are 
missing in some places directly above the location where the miners are 
working? If there are no effective catch benches above the miners, ther 
there would be little to prevent rocks from falling unimpeded 
down the face of the bank. 

There was testimony that the loose and unconsolidated rock material 
observed by the MSRA inspector and by the miners on the bank could move 
because of the freeze-thaw characteristics of weather, because of blasti 
taking place in nearby areas of the mine, because of rainfall, wind or f 
any other reason which might set the rock material in motion. Of 
particular si-gnificance is the testimony of the truck driver who was 
working in connection with shovel No. 13 at the Gettysburg drop cut near 
the time of the inspection. He testified that while he was in the cab c 
his empty truck waiting for another truck to finish being loaded by No. 
shovel, part of the bank above him came down and hit the side of his tri 
He looked in the rear view mirror and saw dust and some debris still 
falling. His truck was parked within two feet of the bank. The driver 
testified that he had difficulty driving away after his truck was loadec 
due to the rock material that had fallen under his truck from the bank. 

The catch benches above the No. 13 shovel had accumulated rocks anc 
earthen material and were no longer effective in restraining, slowing oi 
stopping rocks from falling. This condition made the banks dangerous fc 
the miners who were working near or under them. There was considerable 
risk or peril of injury to the miners if they were struck by rock3 or 
debris falling -down the side of the high bank. Thus, 1 find that Citat: 
No 162124 should be affirmed. 


approximately 150 feet high and the shovel had a reach of 50 feet. Thus, 
the shovel would be unable to reach high enough to clean off the entire 
bank.. The inspector also testified that there would have been no 
violation of the regulation if the catch benches had been maintained. 

The 50 foot height of the original benches wps proper for the 
equipment used because the shovel could reach up to 50 feet and thus to t 
edge of the bench above. Once the benches have sloughed away in places a 
filled up in others it would be difficult to maintain them. A geologist 
who testified for the respondent stated that it would present a danger to 
miner to go onto benches above and clean them off. Only smaller equipmen 
could be used for that purpose and that equipment would not be able to 
reach up 50 feet to clean off the bank. (Tr. 372). 

The interpretation of the standard advanced by the petitioner would 
require the respondent to continually maintain catch benches in locations 
where there was no longer any mining operation going on. The standard 
requires the height end width of benches to accommodate the type equipmen 
to be used and in this case no equipment was to be used on those benches. 
The height and width of the benches were of proper dimensions when the 
mining took place. The problem arose because the benches sloughed away i 
some places and filled up in others after they were no longer in use, thu 
making them ineffec.ive in arresting material that could fall down the 
bank. It was for this reason that the conclusion was reached in the 
previous citation that the bank was dangerous. It was up to the responde 
in that instance to promptly correct such unsafe ground conditions. 

A violation of 30 C.F.R. § 55.3-3 has not been proven by a 
preponderance of the evidence and Citation No. 162126 should be vacated. 

DOCKET NO. CENT 79-370-M, Citation No. 162125: 

On April 23, 1979, the No. 13 shovel was being operated to clean up 
material at the toe of a bank on the southside of the pit. (Tr. 126). Th 
cab of the shovel was within approximately 20 feet of the bank and the ca 
was approximately 20 to 25 feet above the ground. There was also a servi 
employee of the respondent on the ground between the shovel and the bank. 
The bank under which the shovel operator and the service employee were 
working was approximately 150 to 200 feet high. The catch benches were 
approximately 50 feet apart and had 9loughed and filled with rock and roc 
material. The 9hovel operator testified that a rock about half of the si 
of a fist had come off of the bank, struck the window of his cab and 
shattered the glass. The operator did finish his loading duties for that 
day. However, he refused to go back on the shovel at that location the 


angerous to any miners working below. 

The respondent correctly suggests that engineering expertise is 
iecessary in order to determine whether or not a bank is unstable, 
lowever, 1 also conclude that a miner does not have to be an expert in rock 
lechanics to determine that his safety is impaired when the window of the 
ab of his shovel is struck and shattered by a rock from the bank above 
im. By this decision I am not concluding that in every case where a rock 
alls from a bank and strikes equipment that the bank is dangerous, 
owever, in this case, the operator had previously observed slides in the 
rea and the MSHA inspector and other witnesses had observed loose and 
nconsolidated material on the bank 150 to 200 feet above the No. 3 shovel, 
hat material could be set in motion for reasons already stated and catch 
enches which were partially filled, or had sloughed away altogether, would 
ot be working to restrain the falling material. This condition made the 
ank dangerous for those miners working near or under it. Citation No. 
62125 should be affirmed. 

ONCLUSIONS OF LAW: 

1. The undersigned Judge has jurisdiction over the parties and the 
ubject matter in these proceedings. 

2. The respondent violated 30 C.F.R. § 55.3-5 as alleged in Citation 
o. 162124, DOCKET No. CENT 79-372-M; and as alleged in Citation No. 

62125, DOCKET NO. CENT 79-370-M. 

3. The petitioner failed to prove that the reapondent violated 30 
. F. R, § 55.3-5 as alleged in Citation No. 162126, DOCKET NO. CENT 
9-371-M. 

ORDER 

Citation No. 162126 and the penalty proposed therefor are hereby 
acated. Citation No. 162124 is affirmed and the penalty assessed is 
1,000.00. Citation No. 162125 is affirmed and the penalty assessed is 
195.00. The respondent is ordered to pay total civil penalties in the sum 
f $1,195.00 within 30 days from the date of this decision. 




Stephen W. Pogson, Esq. 

Evans, Kitchell & Jenckes, P.C. 
363 North First Avenue 
Phoenix, Arizona 85003 



SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 


MISSOURI GRAVEL COMPANY, 


Petitioner 


Civil Penalty Proceeding 

Docket No. LAKE 79-215-M 
A.C. No. 11-01176-05002 

Barry Plant No. 8 Dredge and Mill 


Respondent 

DECISION 


Appearances: Janet M. Graney, Esq., Office of the Solicitor, 

U.S. Department of Labor, for Petitioner; 

James A* Burstein, Esq., and Thomas S. Foster, Esq., 
for Respondent. 

Before: Judge William Fauver 

This proceeding was brought by the Secretary of Labor under section 
110(a) of the Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 801 
et seq ., for assessment of civil penalties for an alleged violation of a 
mandatory safety standard. The case was heard at Springfield, Illinois. 
Both .parties were represented by counsel, who have submitted their proposed 

findings, conclusions, and briefs following receipt of the transcript. 

* 

Having considered the contentions of the parties and the record as a 
whole, I find that the preponderance of the reliable, probative, and sub¬ 
stantial evidence establishes the following: 

FINDINGS OF FACT 


1. At all pertinent times, Respondent, Missouri Gravel Company, oper¬ 
ated a plant known as the Barry Plant No. 8 Dredge and Mill in Pike County, 
Illinois, which produced sand and gravel for sales in or substantially 
affecting interstate commerce. 

2. Material was transported through the plant by a conveyor belt that 
was powered by a motor-driven pulley. The belt traveled about 350 feet per 
minute. The plant operator, Leslie Perrine, controlled the head pulley by 
a main switch panel at the lower level of the plant. 



4. A waist-high handrailing extended along the perimeter of the work 
platform and the outside of the walkway. There was no rail between the con¬ 
veyor belt and the walkway or between the work platform and the pinch point, 
where the belt revolves around the heed pulley. The walkway and work platfc 
were constructed of metal grating and exposed to the weather. 

5. Robert Rolls, the plant superintendent, traveled on the platform abc 
twice a week for a visual inspection of the head pulley while the conveyor v 
running. It was his practice not to move closer than 20 to 24 inches from t 
pulley. If he needed to get closer, he would first notify the plant operate 
to shut down the conveyor. The plant operator went up on the platform about 
twice a week to grease the head pulley and, as needed, to perform repairs ar 
maintenance. 'Hie evidence indicates that the operator went on the platform 
only when the conveyor was not running. The above two personnel were the or 
ones authorized to detach the chain and go onto the platform. However, in 
the absence of the plant superintendent, ano'ther employee would be required 
to inspect the head pulley. 

6. On '.lay 24, 1979 , Inspector Richsrd J. Ogden inspected the plant 
including the conveyor belts, the dredge, mobile equipment and the shop and 
maintenance areas. He was accompanied by Mr. Rohs and Mr. Perrine. 

7. The inspector observed that, at the head pulley, the pinch point 
between the belt and head pulley was unguarded. 

8. On May 24, 1979, Inspector Ogden issued Citation No. 363006 to 
Respondent, reading in part: "The head pulley of the main belt conveyor was 
not guarded." The cited condition was abated on June 5, 1979, by installing 
a perforated screen as a guard. 

9. At the time of the inspection, there was no emergency switch at the 
head pulley and no stop cord on the conveyor. It was the inspector’s opir 
ion that, without a railing between the work platform and the pinch point, 
an employee couLd be severely injured by becoming caught in the moving 
machinery parts. 

10. He considered such an injury was unlikely because work was seldom 
performed in the cited area while the belt was operating. He saw no one usi 
the walkway during the inspection. 


11. Inspector Ogden also believed that Respondent could not have pre - 
dieted the alleged violation. The plant had been inspected by MESA and MSH^ 


12. After the instant inspection, Hr. Rohs and Mr. Wolfmeyer, Respon¬ 
dent's general superintendent, notified Mr. 1’ierke of the citation. 

Mr. Fierke called the MSHA office and spoke with Mr. Stan Smith, who said 
that there was an internal memo from MSHA that provided that detachable 
chains and signs were no longer acceptable. MSHA had not circulated this 
memo to the owner-operators. 

13. On May 24, 1979, Inspector Ogden issued Citation No. 363005 to 
Respondent, reading in part: "The return idlers on the No. 1 belt conveyo; 
were not guarded." On December 9, 1980, the Secretary moved to dismiss th< 
petition for assessment of civil penalty as to that citation. 

DISCUSSION WITH FURTHER FINDINGS OF FACT 

Based on the citation issued on May 24, 197 9, the Secretary has chargi 
Respondent with a violation of 30 C.F.R. § 56.14-1, which provides: "Mandj 
tory . Gears; sprockets; chains; drive, head-, tail, and takeup pulleys; fl? 
wheels; couplings; shafts; sawblades; fan inlets; and similar exposed movii 
machine parts which may be contacted by persons, and which may cause injur’ 
to persons, shall be guarded." 

The Secretary contends (1) that the chain and sign across the stairs, 
about 50 feet from the pinch point, was not a guard within the meaning of 
the cited standard, and (2) that the events in prior inspections do not 
estop the Secretary from charging Respondent with a violation of the cited 
s tandard• 

The Secretary proposes a penalty of $26. 

The Respondent argues that the detachable chain and sign provided 
adequate protection against injury from the moving parts of the head pulle; 
because the walkway provided the only access to the head pulley and no 
employees, except the plant superintendent, were authorized to remove the 
chain and travel on the platform while the conveyor belt was running. The 
operator was the only other person authorized to travel on the platform an< 
he traveled it only when the belt was not running. Respondent contends tin 
when the superintendent traveled on the platform to inspect the head pulle; 
he would perform only a visual inspection no closer than 20 to 24 inches fi 
the pinch point and was, therefore, in no danger of injury. 

Respondent also argues that the Secretary is estopped from bringing tl 
action because of Respondent's good-faith reliance on the representations— 


an adequate guard within the meaning of the cited standard. Two employees 
were authorized to detach the chain and travel on the work platform. Othei 
employees heeded the warning of the "no entry" sign} however, the two auth< 
rized employees were not protected from the dangers of becoming caught in 
the head pulley and severely injured. Mr. Rohs testified that he has nevei 
slipped on the surface of the work platform, even when the surface was wet. 
However, I find that the possibility of slipping on a wet or icy platform, 
or of simply stumbling, was not so remote as to excuse Respondent from pro¬ 
viding a guard around the moving machine parts. 

I also find that earlier statements made by inspectors as to what con¬ 
stitutes a suitable guard are not binding upon the Commission. However, 
Respondent's good-faith reliance on the express and implied representations 
of prior inspectors, and MSHA's failure to notify Respondent of a change ii 
enforcement policy before the instant inspection, show that Respondent was 
not negligent. 


CONCLUSIONS OF LAW 


1. The undersigned Judge has jurisdiction over the parties and subjec 
matter of the above proceeding. 

2. Respondent violated 30 C.F.R. § 56.14-1 by failing to provide a 
guard around the head pulley at its Barry Plant No. 8 Dredge and Mill, as 
alleged in Citation No. 363006. Based upon the statutory criteria for 
assessing a civil penalty for a violation of a mandatory standard, Respon¬ 
dent is assessed a penalty of $1 for this violation. 

3. Petitioner's motion to dismiss the petition for assessment of civJ 
penalty as to Citation No. 363005 is GRANTED. 

ORDER 


WHEREFORE IT IS ORDERED that (1) Respondent shall pay the Secretary oi 
Labor the above-assessed civil penalty, in the amount of $1, within 30 days 
from the date of this decision and (2) the petition for assessment of civil 
penalty as to Citation No. 363005 is DISMISSED. 





:lliam fauver, judge 



SECRETARY OF LABOR, 

NINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 

v. 

FREEMAN UNITED COAL MINING 
COMPANY, a division of 
Material Service Corp., 
Respondent 


Civil Penalty Proceeding 

Docket No. LAKE 81-91 
A,0. No. 11-02236-03063V 

Crown No. 2 Mine 


DECISION 


Appearances: Rafael Alvarez, Esq., U.S. Department of Labor, Office 

of the Solicitor, Chicago, Illinois, for the Petitioner; 
Harry M. Coven Esq., Chicago, Illinois, for the Respondent. 

Before: Judge Koutras 

Statement of the Case 


This proceeding concerns a proposal for assessment of civil penalty 
filed by the petitioner against the respondent pursuant to section 110(a) 
of the Federal Mine Safety and Health Act of 1977, charging the respondent 
with one alleged violation of mandatory safety standard 30 CFR 75.200. 
Respondent filed a timely answer contesting the citation and the matter wa 
scheduled for hearing on May 20, 1981, in Terre Haute, Indiana, along 
with other cases involving these same parties. However, prior to the 
commencement of the hearing, the parties advised me that they had agreed 
to a settlement of the dispute, and they were afforded an opportunity to 
present their joint settlement proposal on the record for my consideration 
The citation, initial assessment, and proposed settlement amount are as 


follows: 




Citation No. 

Da te 

Proposed Assessment 

Settlement 

1005827 

11/10/80 

$2,000 

$1,500 



Discussion 



The citation in this case was issued after the inspector found that 
Certain room and entrv n ersprMnn d aonnnls and rrr><acsr‘nt*<a upre drlvpn 




cited as being driven too wide would only have exceeded the plan require¬ 
ments by approximately 18 inches, and the conditions cited did not result 
in any accidents or injuries (Tr. 4-9). 

In view of the foregoing circumstances, and taking into account all 
of the statutory civil penalty criteria found in section 110(i) of the 
Act, the parties were in agreement that the proposed settlement is 
reasonable and they requested my approval. 

Conclusion 


After careful review and consideration of the pleadings, arguments, 
and information of record in support of the proposed settlement, I 
conclude and find that it is reasonable and in the public interest. 
Accordingly, pursuant to 29 C.F.R. 2700.30, the settlement ia APPROVED. 

Orde r 

Respondent IS ORDERED to pay a civil penalty in the amount of $1,500, 
in satisfaction of the citation in question within thirty (30) days of 
the date of tills decision and order, and upon receipt of payment by 
the petitioner, this proceeding is DISMISSED, 



Administrative Law Judge 


Distribution: 

Rafael Alvarez, Esq., U.S. Department of Labor, Office of the So icitor. 
230 South Dearborn St., Chicago, IL 60604 (Certified Mail) 

Harry M. Coven, Esq., Gould & Ratner, 300 West Washington St., Suite 1500, 
Chicago, IL 60606 (Certified Mail) 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

On behalf of: 


Complaint of Discharge, 

Discrimination, or Interfere 

Docket No. SE 79-25-D 
CD 78-95 


WAYNE TICE, 


v. 


Complainant 


Nauvoo Strip Mine 


RADIANT COAL COMPANY, INC., : 

Respondent : 

DECISION 


Appearances: Inga Watkins, Esq., Office of the Solicitor, 

U.S. Department of Labor, Arlington, Virginia, 
for Complainant; 

Joseph W. McCullough, Radiant Coal Company, Inc., 
Birmingham, Alabama, for Respondent. 

Before: Judge Stewart 

The above-captioned case is a complaint of discharge, discriminat: 
or interference brought pursuant to section 105(c) 1/ of the Federal M: 
Safety and Health Act of 1977, 30 U.S.C. § 801 et seq . (hereinafter, tl 
Act). 


1/ Section 105(c)(1) of the Act reads in pertinent part as follows: 

"No person shall discharge or in any manner discriminate against < 
to be discharged or cause discrimination against or otherwise interfere 
the exercise of the statutory rights of any miner, representative of m: 
applicant for employment in any coal or other mine subject to this Act 
such miner, representative of miners or applicant for employment has f; 
made a complaint under or related to this Act, including a complaint ni 
the operator or the operator’s agent, or the representative of the mini 
the coal or other mine of an alleged danger or safety or health violatj 
a coal or other mine ***»*’ 




wayue nee was erapioyeu oy Kauxam. uoax company U'ereinar ter ttaaianc 
from October 10, 1977, until June 8, 1978, when he was discharged* The r 

sons given for his discharge were an incident which occurred on June 6, 1 

when Tice allowed a drill truck to roll while a person was underneath it 
other alleged safety infractions for which he had been reprimanded. 

Tice, a UMWA member, was idled from December 1977, to April 1978, by 
strike. After he returned to work on April 10, 1978, and complained of 
mechanical problems he encountered while operating the drill, he was not 
allowed to work as many hours as the other employees. 

Radiant is not in operation and is no longer active but it has not g 

bankrupt nor has it been dissolved. The last coal raining at the fJauvoo S 

Mine took place in September 1978. The machinery which had been leased w 
returned to its owners. Radiant currently has no assets. It owes $11,00 
the Internal Revenue Service in withholding 'tsxes. Other major obligatio 
include sraounts owed to a fuel distributor afid a power company. The tota 
liabilities amount to a minimum of $40,000. 

ISSUES 

I. Whether Wayne Tice is entitled to relief pursuant to the provisi 
of section 105(c) of the Act. 

II. If Wayne Tice has been discriminated against in violation of se 
tion 105, to what relief is he entitled? 

In order to establish a prima facie case of a violation of section 1 
Tice must establish (1) that he engsged in'protected activities, and (2) 
the adverse action taken against him was motivated in part by the protect 
activities. Tice bears the ultimate burden of persuasion with regard to 
issues. On the other hand. Radiant may affirmatively defend by proving b 
preponderance of the evidence that, although part of its motive was unlaw 
(1) it was also motivated by the miner's unprotected activities and (2) t 
it would have taken adverse action agsinst the miner in any event for the 
unprotected activities alone. Pasula v. Consolidation Coal Company, 2 MS 


17The transcript of this hearing contains references to an exhibit, M-8 
This number was included as a designation of one of 8 group of premarlced 
exhibits which were offered at one time. No exhibit offered actually has 
designation M-8. 


has jurisdiction over the subject matter of this cast 

That Wayne Tice, Complainant, worked for Radiant Cosl 
Company at the Nauvoo Strip Mine between Odtober 10th. .1977 
and June 7th, 1978. 

That during the working shift between April 14th and 
21st, 1978, the drill steel of the 650 CP drill had \e 
placed back into the rack. The drill steel fell our jf the 
rack and injured Wayne Tice’s foot. 

That Wayne Tice did not receive work between May ’.t: 

1978 and May 30th, 1978. 

That on June 8th, 1978, Wayne Tice was discharged from 
Radiant Coal Company. 

That the 650 CP drill assigned to Wayne Tice while 
employed at the Nauvoo Strip Mine was repaired on June 13th, 

1978. The repairs included, but were not limited to, adjust¬ 
ment to the latches on the steel rack, welding the mast and 
replacing the pin on the steel rack lock. 

That on May 30th of 1978, Radiant Coal Company was aware 
that Mr. Tice claimed that the drill jumped into reverse while 
being operated by him. 

That on June 5th, 3/ Mr, Tice was sent home and asked to 
stop working at 3:45 p.ra., and that all other miners working 
at the mine that day continued to work the remainder of the 
day. 

DESCRIPTION AND CO N DITION OF DRILL 

The CP650 drill, which is truck-mounted, drills a hole 6-7/8 inches ; 
diameter. Separate engines run the drill and the truck. When in operat: 
the drill stands vertically 28 feet in the air. The steels used for dri] 
are mounted on the drill mast and are attached to a drilling head. A ra( 


J7 Although Complainant 1 s witnesses raistskenly referred to the last day 
which Tice worked as June 5, 1978, the record as a whole establishes thai 
the last day he worked was June 6, 1978. 


would move around. Steels would come loose when the drill was in a vert 
or horizontal position. 

The rotation lever on the drill was also defective. When the lever 
in the reverse position, a counterclockwise rotation unscrewed the steel 
the drill operating head. A pin and part of its linkage were broken. B 
of the broken pin, the drill would vibrate itself into reverse. As a re 
the steel would be unscrewed from the drill head. When the csrrier was 
moved, the mast would be lowered to a horizontal position. The drill mo 
was left running to maintain the hydraulic pressure. If the rotation le 
vibrated into reverse, the steel would detach itself and then fall when 
drill mast was again raised to a vertical position. 

The rotation lever and a throttle lever had first become defective 
December 1, 1977, just prior to the strike. The throttle lever had been 
repaired during the strike. Part of the problem with the rotation lever 
the broken linkage—was also repaired during' the strike. 

The drill was a used raschine which required maintenance on a regular 
basis. At various times, the throttle was sdjusted, parts of the motor 
were taken off and repaired, bolts were tightened and adjusted, and weld 
ing was done on the latches. This welding on the latches was done by 
Radiant employees. Additional work was done on the drill on June 13, 19 
after Tice had been discharged. Repairs were made to the latches, the p 
was replaced in the "steel rack lock" and welding was done to fix the la 
on the mast. 

During the period from December 4, 1977, until the end of March 197 
Joseph McCullough, Radisnt's president, personally ran the drill on occa 
He did not have any problem with the steels dropping out. After adjusti 
the throttle control, he did not have any problem with it. During this 
the carrier was moved several hundred miles without the drill or the dri 
steels coming loose. McCullough did not operate the drill from the cone 
sion of the strike through June 19, 1978. 

The Nauvoo Pit was inspected on May 23, 1978. Radiants daily repo 
May 23 mentioned an inspection but did not contain sny indication that t 
drill wss in operation on those days and did not state whether or not th 
inspector exsrained the drill. The drill was useable but was not used in 
mining operations that day because there was no need to drill. Lawrence 
the MSHA special investigator who investigated Tice‘s discrimination com 


The record establishes that Wayne Tice complained of conditions which 
believed to be a danger to him in the operation of the 650 drill and that 
did not make these claims frivolously. Because of s defective rotstion le 
the drill would vibrate into reverse when being transported from place to 
place. The steel would become disengaged from the drill head and fall fro 
the mast. Defects in the lstches which held the steels to the mast allowe 
the steels to come loose. Although Joseph McCullough had no problem opera 
the drill during the strike, Tice experienced difficulties in the operatio 
of the drill due to the defects after the strike. 

SAFETY COMPLAINTS 


Tice regularly complained of the condition of the drill to Tommy John 
from April 10, 1978, through June 6, 1978. He estimated the total number 
complaints to Tommy Johnson to have been 12 to 15 and asserted that he did 
so every time he encountered a problem with the steels. He specifically 
identified one occasion on which he complained. On April 21, 1978, Tice w 
slightly injured while sttempting to replace-a steel which had been allowe 
to fall from the drill. Tice warned Johnson that someone might be serious 
injured if the condition were not corrected. 

Tice also complained of the condition to Terry Hunter on a number of 
occasions and on at least one occssion to Billy Starnes. The first occasi 
on which Tice complained to Hunter occurred when Hunter went to the Nauvoo 
Pit during the third week in April, 1978, to have Radiant Coal Company sig 
the new contract-. He observed efforts to replace two steels which hsd fal 
from the drill. He spoke with both Tice and Tommy Johnson. It was Hunter 
opinion that Johnson knew of Tice's coraplsint because Johnson was "standin 
there" and responded to Johnson's inquiry by saying "We'll try to get it 
fixed." 

Hunter next spoke with Tice about the condition of the drill a week t 
week snd a half later. He again observed Radiant employees placing steels 
back into the drill. Chains and chain binders hsd been used around the st 
in an attempt to keep the steels in place. Hunter sgain spoke with Tommy 
Johnson who assured him that the necessary welding would be done to repsir 
the drill. 

The third occasion on which Tice complained occurred in the last week 
May, 1978. Hunter visited the Nsuvoo Pit in response to a complaint made 
Tice over the telephone. Hunter spoke with Tice at the mine and called Bi 
Stsrnes for him. Tice explained his complaint to Starnes and gave Tommy 
Johnson the phone. Johnson told Starnes that they would fix the machine 



defective rotation lever or defective securing latches, Mr. McCullough t« 
fied that he did not see s complaint regarding the rotation lever or secui 
latches. Even if no such report were made in writing, the record establi* 
that verbal complaints were made by Tice*. 

PROTECTED ACTIVITY 

It is established by the record that Tice engaged in activity which f 
rise to the protection of section 105(c). In pertinent part, section 1051 
protects a miner who has "made a complaint under or related to this Act, 
including a complaint notifying the operator or the operator’s agent, or t 
representative of the miners at the coal or other mine of an alleged dange 
or safety or health violation in a coal or other mine." 

A safety complaint is a protected activity within the meaning of sect 
105(c) if such complaint is made to the operator, the operator’s agent or 
representative of miners at the mine. 

Terry Hunter and Billy Starnes were representatives of miners within 
the meaning of section 105(c). A "representative of miners" is defined ir 
30 C.F.R. § 40.1(b)(1) as a person or organization which represents two 01 
more miners at a coal or other mine for the purposes of the Act. Each wa* 
charged by virtue of his position with responsibility for representing 
union members. In his capacity as president of Local 6855, Terry Hunter 
served as chairman of the union's safety committee. Billy Starnes was a 
member of the district executive board, more commonly referred to as a 
£ield representative. 

Section 3(e) of the Act defines an "agent" to be any person charged \ 
responsibility for the operation of all or.part of a coal or other mine oi 
supervision of the miners in a coal or other mine. 

Tommy Johnson was Radiant’s secretary-treasurer. He had authority t< 
sign, and actually signed, pay checks for the corporatism. Tommy Johnson 
also Radiant’s "designated representative" for the purpose of conducting € 
inations and signing records of such examinations. 

McCullough's position was that he, McCullough, was the only supervise 
at the Nauvoo Pit. He asserted that there was no foreman at the mine. He 
stated that he was "out there frequently (although) not necessarily every 
day." McCullough spoke with Johnson every day. Johnson conveyed informal 



safety complaints by Terry Hunter and Billy Starnes, Johnson responded to 
their questions as if he had the authority to do so. 

Tommy Johnson was a member of the UMWA during the times pertinent here 
Hte membership in the union docs not preclude a finding that he was the age 
of Radiant. He was also found by an arbitrator upon a grievance filed by 
Wayne Tice not to have been a supervisor within the meaning of the 1978 
National Bituminous Coal Wage Agreement. The conclusion of the arbitrator 
to Tommy Johnson's status has been thoroughly considered herein. The undei 
lying premise of the arbitrator's opinion was that no individual should be 
exempted from the coverage of the contract if it was possible to avoid doir 
so. The arbitrator concluded that Johnson was not s supervisor because he 
spent much more time in production work than He actually did supervising. 
The arbitrator's conclusion that Tommy Johnson was not a supervisor will be 
given little or no weight in this decision. In view of the underlying prerr 
employed by the arbitrator, the contractual'and statutory categorizations c 
an individual as a supervisor turn upon different criteria. 

Ultimate control over operations may not have been delegated to Johnsc 
however, in McCullough’s absence, Radiant employees looked to Tommy Johnson 
for their orders. In conveying orders, he supervised the other miners and, 
he exercised u substantial measure of control over daily operations. It 
would be unrealistic to categorize Tommy Johnson as other than an agent of 
Radiant Coal Company within the meaning of the Act. 

Wayne Tice made complaints regarding alleged safety defects to Tommy 
Johnson, the operator's agent, and to representatives of miners. In so 
doing, he engaged in activities protected by section 105(c) of the Act. 

REDU CTION IN HOURS 

During the period from April 10 through June 6, 1978, Tice wss permitt 
to work fewer hours than other Radiant employees after he had made safety 
complaints. The record establishes that this was adverse action motivated 
by protected activity. 

Tice had been hired on Tommy Johnson's recommendation on October 10, 
1977. He was to run the drill and do any work required in the pit. Becaus 
Radiant did not yet have a drill, he ran a bulldozer, pumped water, cleaned 
coal, helped load coal, and did anything in the pit that needed to be done 
for the first 2 or 3 weeks of his employment. 


supposed to work when needed and to do whatever work was necessary. Tice w 
paid on a salary basis when he was hired. After the strike, Tice stated th 

he wanted to be paid by the hour and only wanted to operate the drill. At 

that time, Radiant had a quantity of coal stockpiled. The work that Radian 
did amounted to selling stockpiled material. It had finished mining of the 
area for which it had a permit. There was, therefore, no need to use the 
drill until the permit was obtained for the new area to be mined on April 8 
or April 9, 1978. Tice was called back on April 10 and only he ran the dri 
until June 6, 1978. 

After Tice complained to Radiant management and the miners* representa 
tives, the number of hours he was permitted to work were curtailed. Tice 
believed that this action was taken hecause of his safety complaints. Me 
worked msny partial days and sometimes worked only once per week. Only one 
did Tice work for more than 7-1/4 hours. Normally, after working a day, he 
would be told that he would be notified when to return to work. He worked 
from 7 to 21 hours per week from May 10 thrdiigh June 7, Tice estimated tha 

the other men generally worked a minimum of 60 hours per week. Because his 

home was about 1-1/2 miles from the mine on the road to the mine, he could 
observe the ocher Radiant employees going to and coming from work. Other 
employees of Radiant worked as many as 10 to 12 hours per day and on 
Saturdays and some Sundays. 

Tice worked to this limited extent from April 10, 1978, to May 8, 1978 
He was laid off from May 8 through May 30 purportedly because a dozer was 
broken but Radiant had a second dozer. The dozer was used to make a path 
for the drill and to remove rock after the shot, Leo Stubbe, who was class 
fled as a drill helper, worked at least part of these 3 weeks. The drill 
was not operated during this period. 

Tice first complained about the condition of the drill to Tommy Johnso 
and hence to mine management, on his return to work after the strike on 
April 10, 1978. He continued to complain to management throughout the peri 
in which he was employed by Radiant. Tommy Johnson responded to Tice's com 
plaints negatively. He directed Tice to continue drilling or go home. Tic 
continued to complain to Johnson and to union officials. On three separate 
occasions, he voiced his concerns to Terry Hunter. On the last occasion, he 
also complained to Billy Starnes. Tommy Johnson was sware that Tice com¬ 
plained to the union on these occasions. Johnson was questioned by the uni 
officials involved regarding the alleged safety problem and told the offici 
that the condition would be.corrected. 


hat "he has repeatedly said that he did not want any other." However, in 
ti8 statement given to Lawrence Layne, the special investigator of Tice's 
iscrimination claim, Terry Hunter stated that both he and Tice had informec 
'oraray Johnson on or about April 4, 1978, that Tice would do sny type of worl 
ind that Tice did not make the statement that he wanted to operate only the 
rill, Tice stated that he "never refused to do anything that there ever 
fas for me to do, when they told me to do it." As noted in the daily 
eports, Tice occasionally was called upon to perform tasks other than 
Irilling. 

McCullough did not speak, with Tice with regard to this matter. To 
upport Radiant*8 contention, he introduced a photocopy of a statement whicl 
fas purported to be that of Rosemary Stubbe, wife of Leo Stubbe, in which 
;he reported statements made to her by Wayne Tice on March 27, 1978. At 
he hearing, Tice denied having made the statement to Mrs. Stubbe. 

Ir. McCullough also testified that a number of people, including Tommy 
ohnson, James Connell, a policeman and the mayor also told him that Wayne 
‘Ice had told them that he wsnted to run the drill only and that he would 
lot do other work. Tice specifically denied having made such comments. The 
lature of the evidence introduced by Respondent is such that Tice's rebuttal 
:estiraony is more persuasive. Although Tice stated a preference to run the 
Irill rather than do other work when he returned from the strike, he did not 
•efuse to do other work. Even if that statement had been understood 
.nitially as a declaration that he would do no other work, Tice made it cles 
:o mine management that such was not his intent. Tice assertion that he 
ever refused to do any work assigned to him is borne out by frequent refer¬ 
ences in Respondent's daily reports to his performance of work other than 
rilling. Moreover, Tice's unrefuted testimony was that he asked "a couple 
if times" to do other classified work and was told that there was nothing 
or him to do. 

Under these circumstances, the continued negative response to Tice's 
oraplaints and the disparate treatment given him after he made the complaint 
ihow that Tice's protected activity was motivation for the reduction in the 
lumber of hours he was permitted to work during the period from April 10, 
.978, through June 6, 1978. The record does not establish that Radiant was 
lOtivated by unprotected activities. 


tfith company safety rules, k] On April 13, 1973, after a steel worked loos 
rice stopped drilling and attempted to get the steel back in its rack. He 
vas wearing safety goggles and a respirator initially as required by the 
company safety rules but he removed them because they prevented him from 
3eeing properly. He believed that the goggles and respirator had to be wor 
only when the drill was in operation. Alan Bradford, a part-time employee 
vho served as Radiant's safety director, saw Tice and told him to put his 
’lasses and respirator back on. Bradford asked, and was told, Tice's reaso 
or having removed the protective equipment. Tice was nevertheless given a 
reprimand for failing to wear goggles and a respirator while running the 
Irill. 

Tice was also given a written reprimand for violation of compsny safet 
rules because he used an air hose to clean the dust from his clothing. He 
lad been using the hose to do so since he began working at Radiant and was 
inaware that he violated company safety rules by doing so. Joseph McCullou 
lestified that Tice had signed and dsted a copy of the company's safety rul 
rice testified that he did not remember doing so. The signed copy of the 
rules was not produced. Although it has not been definitely established th 
?ice actually signed the rules, he was aware of other provisions in the rul 
ind should have also known of the prohibition against using the air hose to 
:lean his clothing. 

In the first of two reprimands dated June 5, 1978, J. R. Newton, a per 
ired by Radiant to advise on safety matters, alleged on review of the dail 
•eports that Tice was negligently causing the drill sneels to fall because 
'the only way to drop these steels is to reverse the rotation of the drill 
m pulling the steel out of the bore hole." In the second reprimand, J. W. 
IcCullough alleged that Tice failed to turn a fuel line valve on the drill 
>ack on. As a result, the services of a mechanic were required to get the 
squipraent back in operation. Tice testified that he had cut off the fuel 
.ine valve to replace a filter but had been sent home by Tommy Johnson befo 
le could replace the filter. 

T~ Tice was also reprimanded in November of 1977 by Ed Johnson for sleepin 
in the job and not performing the work expected of him. Tice explained tha 
le had been observed with his eyes closed but that he had closed them becau 
iand was blown into them while he was operating a dozer in a 10-mph wind. 



gently having caused steels to fall from the drill, it has been establishe 
that the drill had faults that had not been corrected* J. R. Newton had n 
reasonable basis for his conclusion that Tice was at fault. Finally, Tice 
was also given a reprimand for falling to turn the fuel line back on. In 
view of the fact that it is uncontradicted, Tice’s explanation of the inci 
dent is accepted. Because the filter change had not been completed when 
Johnson directed him to quit for the day, Tice could not have turned the 
fuel line valve back on. The lack of a sound basis for the issuance of 
three of the four reprimands supports a finding that they were issued to 
harass Tice. The assertions of Joseph McCullough to the effect that Radia 
management did not have a ’'program" to get rid of Tice and that the concur 
rence of Tice's complaints with the issuance of reprimands was coincidenta 
are without foundation. It is clear that the unwarrsnted reprimands were 
not motivated by unprotected activity. 

DISCHARGE 


The record establishes that Tice’s discharge on June 8, 1978, after h 
had made safety complaints about the condition of the drill, was adverse 
action motivated in part by protected activity. 

The letter of termination sent to Tice on June 7, 1978, gave ss the 
cause for the discharge "the continuing violations * * * of the Federal, 
State and company safety rules and especially the seriousness of the lates 
violation occurring on June 6, 1978." The accident which occurred on June 
1978, was due in part to Tice's negligence. As the arbitrator found, the 
role that Tice played in causing the accident wss serious enough to have 
warranted suspension. Obviously, the violation of s Federal, state or com 
pany safety rule or regulation is not the type of activity sfforded the pr 
tcction of the Act, however, the record establishes disparate treatment of 
Tice for his part in the June 6 incident and that some of the reprimands 
issued for the alleged violations were part of a pattern of harassment tak 
against Tice in part for the safety complaints that he made. 

On the last day on which Tice worked for Radiant, Tice and his helper 
Stubbe encountered problems getting the drill carrier started. Once they 
succeeded in doing so, they proceeded to the appropriate location and com¬ 
menced drilling. Tice'8 helper informed Tommy Johnson that a problem exis 
starting the carrier. While Tice was still drilling and without Tice's 
knowledge, Tommy Johnson crawled under the vehicle. Tice was st the resr 
the csrrier; Tommy Johnson was in front of the carrier. Tice completed th 


worked. He testified: "1 was never in the carrier. That wasn't ray job." 
Stubbe told Tice that the brake would not hold the carrier well enough to 
be relied upon, but because he had never attempted to set the brake, Tice 
was not sure if it was defective. 

Johnson did not reprimand Tice at the time of the near accident and the 
day proceeded without further incident until the drill bit wore out. Tice 
was sent home by Johnson and told that he would be notified in the normal 
fashion when he was again needed to work. Tice received the letter terminal 
ing his employment with Radiant on June 8, 1978. 

McCullough testified that he believed the incident which occurred on 
June 6 was the result of either an intentional act or one demonstrating a 
aerious lack of common sense on the part of Tice. He testified that Tice's 
claim that his view was obstructed and that he did not observe Tommy Johnsoi 
or Stubbe was not plausible because Stubbe stood immediately to the side of 
the right front door of the truck, 10 to 14 feet from where Tice was standii 
and Tommy Johnson was half under the truck. McCuLlough asserted that Tice 
should have seen the helper or Johnson. 

The daily report for June 6, 1978, contained a statement to the effect 
that Johnson was halfway under the carrier and Stubbe was squatting beside 
him when Tice hoisted the jacks, letting the machine roll. McCullough was 
not present at the scene of the incident and Tice did not see Stubbe, so it 
has not been established whether Stubbe was standing or squatting. Never¬ 
theless, Tice should have known the two were there. He should have seen 
Stubbe and Johnson approach the carrier. Testimony had been given at the 
arbitration hearing on June 19, 1978, to the effect thst Stubbe and Tice 
started out together to get Johnson who was 200 to 300 feet away and that 
Tice turned around and returned to the drill while Stubbe continued on to 
get Johnson. Other testimony was given at the arbitration to the effect 
Chat Stubbe went to get Johnson without Tice's knowledge. In the present 
proceeding, the direct testimony of Tice that he did not go with Stubbe wher 
he left to get Johnson is accepted. Nevertheless, Stubbe did go and get 
Johnson, and Tice should have known of their presence. Although there was 
negligence on the part of Tice, there is no basis for McCullough's sugges¬ 
tion that the incident was due to an intentional act by Tice. 

The accident on June 6 occurred as a result of the concurrent fault of 
Tice and Johnson. There was negligence on the part of Johnson as well as 
Tice. Before going under the drill, Johnson should have taken steps to not: 
Tice and to determine that the drill would not roll. Johnson conceded at tl 
meeting held June 9, 1978, that he had committed a safety infraction in fai! 
ing to do so. On the other hand, Tice should have known that Johnson and 
Stubbe were in the vicinity of the carrier. He certainly should not have 


gainst Tice alone. There is no indication that Johnson was given even an 
oral reprimand. Conceivably, Tice’s earlier safety infractions might accoi 
for some difference in the severity of the discipline meted out to Tice anc 
Johnson. It does not account for the complete absence of adverse action 
against Johnson. 

In context, the nature of the disparate treatment of Johnson and Tice 
leads to the conclusion that there were reasons for the discharge other th* 
those expressed. In view of the hostility of management towards Tice whicV 
was partially motivated by protected activities, it is found that Tice 
established a prima facie case that his discharge was motivated in part by 
his having engaged in protected activities. 

The test announced in Pasula provided the employer an affirmative deft 
if it couLd be established that, "although part of his motive was unlawful, 
(1) he was also‘motivated by the miners' unprotected activities, and (2) tl 
he would have taken adverse action against the miner in any event for the 
unprotected activities alone." Respondent may have been 1 motivated in part 
Tice’s unprotected activities. Certainly, Tice was deserving of some form 
of discipline for the role he played in the .June 6th accident. However, 
Respondent fsiled to show that it would have taken adverse action against 
Tice because of his actions on June 6th or for any other unprotected activJ 

The ostensible reason for Tice's discharge was his culpability for th< 
accident which occurred on June 6th in light of a number of earlier safety 
infractions. It has been found, however, that the reprimands for said 
earlier infractions were for the most part without substance and were part 
of a pattern of harrassment by mine management against Tice. It has also 
been found that the record contains no indication that Tommy Johnson was 
reprimanded or otherwise disciplined for his concurrent, and equally 
serious, negligent disregard of safety. 

As noted in the arbitration opinion of June 30, 1978 (Exh. R-9), Tice 
role in the accident may have warranted some disciplinary action. It was 
established thst Tice acted in negligent disregard of mine safety and endai 
gered the life of Tommy Johnson who was also negligent. Even though cause 
for disciplinary action may have existed, Respondent failed to establish t’ 
it would have discharged Tice for his unprotected activities, whether or n< 
he had engaged in protected activity. The record actually supports a con¬ 
clusion to the contrary. There is no evidence that Respondent made it a 
practice to reprimand any employee other than Tice for safety infractions. 
The only instance on the record of a safety infraction by an employee othe 
than Tice was committed by Tommy Johnson when he proceeded under the carrl 
while it was in operation. Although his infraction was serious, no indica¬ 
tion exists that he was disciplined. Discounting the earlier reprimands f 


lish any affirmative defense. It is found, therefore, that Tice establis 
by a preponderance of the evidence that the discriminatory action taken 
against him was motivated in part by his participation in activity protec 
by section 105(c) of the Act, entitling him to the relief afforded by tha 
provision. 

RELIEF TO BE AFFORDED 


After receiving the letter of discharge dated June 7, 1978, Tice cal 
Starnes and told him of the letter. Tice was in turn informed that this 
not the proper termination procedure to be followed by Radiant. He was a 
informed that the union contract called for a meeting between the employe 
his representative, and a company representative within 24 to 48 hours of 
firing (hereinafter, 24/48 meeting). Tice set up this meeting in a telep 
conversation with cither Ed or Tommy Johnson. 

The 24/48 meeting was held during working hours in Radiant 1 s Gardend 
office on June 9 , 1978. Tice, Starnes, Hunter, and Lawson were met by 
Mr. McCullough at the office. When they had been seated, approximately s 
other classified Radiant employees from the pit entered the room. Three 
members of mine management were present; J. W. McCullough, president; Ed 
Johnson, vice president; and Tommy Johnson, secretary-treasurer. When an 
objection was raised regarding the presence of the classified employees, 
explanation was given that the employees were there of their own accord. 

Various threats were made in the course of the meeting. At one poin 
Tommy Johnson, holding his knife by the blade, shook it in Tice's face. 
Tommy Johnson told Tice that "if the union got Tice his job back and ther 
was an accident within 500 feet of Tice, Tice would be held responsible a 
would answer to Johnson's personal satisfaction." 

Tommy Johnson told Hunter that Tice was a -safety hazard and was try! 
to kill people. Johnson said Hunter would be personally responsible if T 
was given his job back. While he spoke to Hunter, Johnson also shook his 
knife at him. Johnson also told Starnes and Lawson that they would be he 
responsible. 

Some of the classified union employees said that they would not work 
Tice whatever the union said because Tice was unsafe. They-believed that 
had deliberately let the drill truck roll when Tommy Johnson was undernea 
At least four or five of the employees had their knives out at the meetin 
pretending to be cleaning their fingernails. Tommy Johnson and Ed Johnso 


doing so and Tice did not go outside. 

It was established that Joseph McCullough did not have a knife out 
the meeting and that his demeanor was friendly, McCullough testified th 
had a feeling that Tice was getting farther away from the other men who 
with him in the pit, that there was a gradual change in the men's attitu 
culminating at the meeting on June 9th and that they were not happy work 
around him. 

Tice took the matter to arbitration on June 19, 1978, 10 days after 
24/48 meeting. The arbitrator ruled that Tice could return to work but 
not grant him back pay due to Tice's role in the June 6th incident. Aft 
the ruling, various threats were directed at Tice by Radiant employees. 
James Connell made a statement to the effect that Tice would get beaten 
if he returned to work and that accidents could be programmed or set up 
happen. Tice overheard one of the J ohnson’s,. agreeing with this last sta 
ment, Tice believed that Mr. McCullough had something in his pocket tha 
looked like a gun at the arbitration meeting. McCullough testified that 
has never owned a gun in his life. The record establishes that McCullou 
did not have a gun at the arbitration. At the conclusion of the hearing 
Johnsons "ganged up around the elevator and tried to get Tice and the un 
representatives to ride the elevator with them." 

After the arbitrator ruled that Tice should be permitted to return 
work, Tice told McCullough that he would be at work on the following mor 
However, Tice did not report back for work after the arbitration; nor di 
he phone or write to Radiant to inform them that he would not be there, 
stated that he did not return to work at Radiant because of the threats 
against him and his fsmily. 

Despite the apparent willingness of Hr. McCullough to permit Tice t 
return to work, Tice will not be denied recovery herein because of his 
failure to do so. Among others, Ed Johnson and Tommy Johnson repeatedly 
threatened Tice with physical harm if he returned to work. Both Johnson 
were officers of the company. It has been established that Tommy Johnso 
was an agent of Respondent within the meaning of the Act. Therefore, hi 
threatening words and actions are imputed to Respondent. Tice reasonabl 
believed that he or his family would suffer physical harm if he returned 
to work. Under the circumstances, he is properly compensated even thoug 
he did not return to work at the Nauvoo Pit. 



At the conclusion of the hearing, Complainant submitted the following 
alculations of wages and overtime lost by Tice during the period from 
.pril 10, 1978, through June 9, 1978, and to wages lost as a result of his 
dlement from (but not including) June 9, 1978, through July 15, 1978. 

(a) $953.24 ; This amount represents "the difference between the horn 
ctually worked by Complainant, Wayne Tice, (from April 10, 1978, through 
une 9, 1978) and the hours that were actually worked by all men, regular 
irae, based on 7-1/4 hours being regular time," multiplied by the hourly 
ontract rate then in effect of $8.91. 

(b) $596 : That amount would represent "the total hours of overtime 
r orked by the Union employees at the mine during the period between April 1 
nd June 9th. The total hours overtime would be 44.60 hours based on the d 
eports. The total amount of overtime hours is multiplied by the overtime 
ate which was according to the Contract at the mine. The UMW Contract prc 
ided for an overtime rate of $13.37 per hour * * *. [T]he total number of 
vertime hours was divided by eight men, including Mr. Tice, based on the 
ew Contract which provides in Article IV that ail overtime available would 
e equally distributed amongst all men working at the mine. The number of 
en working at the mine (was calculated from” the daily reports)." 

(c) $1,614.94 : This amount was achieved by multiplying "the total 
umber of days between June 9 and July 15 by the hours per day and the amor 
f wages * * * provided by the contract ($8.91)." 

Counsel for Complainant offered the daily reports _5/ for the period ft 
pril 10, 1978, through June 6, 1978, in support of the estimation of damag 
r. McCullough was offered the opportunity at the hearing to rebut the Com- 
lain/int‘s estimation of damages. He stated that he had no statement to raa 
egarding damages and that he would not dispute that the figures given by 
omplainant reflected "the amount of money he is claiming that is owed hitn 
n'this discrimination case." 

On November 14, 1980, an order was issued setting the date December 19 
980, for the closing of the record. An opportunity was given therein for 
he parties to submit further information and/or clarification of their pos 
ions regarding compensatory damages. Neither party chose to submit addit¬ 
ional information or clarification. 


T These daily reports were introduced at the hearing with the acquiescenc 
f Mr. McCullough. Petitioner retained possession of the reports until 
ugust 10, 1980, presumably to aid in further calculation of damages. The 
eports were filed at that time. 




The inactivity of Radiant on June 19, 1978, was the result of the a 
tration held that day. Because the shut down of operations on that day 
directly related to the discriminatory action taken against Tice, he is 
properly compensated for loss of that day's wages. 

The damages claimed by Complainant are accordingly reduced to accou 
the 8 working days in the time period between June 7 and June 18 during 
no work took place at the Nauvoo Pit. Complainant's caclulation of lost 
wages during the period from April 10, 1978, through June 9, 1978, is re 
by 3 days’ wages ($193.79). The calculation for the period from June 9, 
through July 15, 1978, is reduced by 5 days' wages ($324.82). 

It is found that Wayne Tice suffered damages in the amount of $759 
lost wages (regular time) from April 10, 1978, through June 9, 1978; $59 
in lost wages (overtime) for this same time period; and $1,290 in lost v 
(regular time) from June 9, 1978, through Ju^y 15, 1978. 

Complainant also requested that his employment record be expunged c 
any unfavorable references to alleged safety violations for which he was 
at fault. This request is granted with regard to the three reprimands d 
cussed above which were improperly issued to Tice. 

There is no evidence that Radiant Coal Company has continued to har 
threaten or engage in other punitive action against Tice, his family or 
other miner. 

The Act and the Commission's Rules of Procedure contain statutory c 
teria that must be considered and require specific steps to be taken in 
nection with penalty assessments. Under the circumstances of this case, 
assessment of a civil penalty would not be appropriate at this time beca 
the procedural requirements have not yet been met. At the end of the 
discrimination case, MSHA requested leave to present evidence concerning 
statutory criteria that must be considered in a penalty case. This reqt 
was denied due to unavailability of time as well as the failure to file 
proper petition for assessment of civil penalty meeting the procedural 
requirements of the Act and the Commission's Procedural Rules. 

ORDER 


It is ORDERED that Respondent, Radiant Coal Company, Inc., pay the 
of $2,645 plus interest in the amount of 8 percent per annum, calculatec 


failure to wear goggles and a respirator, (b) on June 5, 1978, for failui 
to turn a fuel line back on, and (c) on June 5, 1978, for causing steels 
to fall from the drill. 


Forrest E. Stewart 
Administrative Law Judge 
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DECISION 


\PPEARANCES: 


James H. Bsrkley, Esq. and Phyllis K. Caldwell, Esq. 

Office of the Solicitor, United States Department of Labor 
1585 Federal Building, 1961 Stout Street 
Denver, Colorado 80294, 

for the Petitioner 


John W. Whittlesey, Esq. 

Metals Division, Union Carbide Corporation 

270 Park Avenue 

New York, New York 10017, 

for the Respondent 


Before: Judge Jon D. Boltz 

Pursuant to provisions of the Federal Mine Safety and Health Act of \ c , 
BO U.S.C. § 801 et seq . (hereinafter "the Act"), the petitioner seeks an oi 
assessing a civil monetary penalty against respondent for the violation of 
30 C.F.R, § 57.6-177 as alleged in Order of Withdrawal No. 336984-1, as raoc 
rhe case was heard on April 23, 1981, in Grand Junction, Colorado. 

At the conclusion of all of the evidence, the parties agreed to waive 
iling of post hearing briefs and agreed to have a decision rendered from t 
bench after closing arguments. The bench decision follows: 


holes were observed on November 6, 1979, at 2:30 p.ra., in the No. 292 heai 
which is a location designated in the respondent's mine. The order also 
alleges that this condition was readily apparent and also that two employ' 
were roof bolting within approximately 8 feet of the face. The responden 
denies the allegation. 

The issues in the case are whether or not there was a violation of tl 
cited regulation and, if so, what penalty should be assessed. 

I make the following findings: 

1. 1 have jurisdiction over the parties and subject matter of 
these proceedings. 

2. The respondent is a large operator and the proposed penalty 
if assessed, would not affect the operator's ability to 
continue in business. 

3. There is no significant history of past violations. 

4. The operator demonstrated good faith in attempting to achie^ 
rapid compliance after notification of the alleged violatioi 

It is undisputed that there were three misfires and that they were n< 
reported to any supervisor until their existance was brought to the attcnl 
of the respondent by the MSHA inspector. The shot took place at the face 
approximately 4:30 p.m. on November 5, 1979. After the shot, the swingsh: 
came to work and the misfires were not discovered during that 8-hour shifi 
The misfires were also not discovered on the subsequent shift on November 
1979, until approximately 2:30 p.m. It is also undisputed that the MSHA 
inspector observed a fuse at the face of the number 292 heading. The fust 
as described by the inspector was white and approximately 18 inches in lei 


1/ 57.6-177 Mandatory . Misfires shall be reported to the proper supervi? 

The blast area shall be dangered-off until misfired holes are disposec 
Where explosives other than black powder have been used, misfired hoi* 
shall be disposed of as soon as possible by one of the following metht 

(a) Washing the stemming and charge from the borehole with watei 

(b) Reatterapting to fire the holes if leg wires are exposed; or 


radiation levels in the mine. The other two misfires were not easily s 
since they were near the bottom and were covered up with rock. There i 
evidence that the fuse observed by the inspector was not in place from 
time the shot took place at approximately 4:30 p.m. on November 5, 1979 
until'approximately 2:30 p.m. on November 6, 1979, when it was observed 
the inspector, 

In my view, the cited regulation, which states that misfires shall 
reported to the proper supervisor, is violated when the misfire, which 
this case was readily observable, is left unattended for at least the 1 
of time that it was in this case. It wasn’t until the MS HA inspector t 
the condition to the attention of the respondent that remedial action v 
taken as required by the regulation. 

The order of withdrawal is affirmed and I conclude that a penalty 
be assessed in the amount of $2,000.00. 

DRDER 


The foregoing bench decision is hereby affirmed snd the respondent 
ordered to pay a civil penalty of $2,000.00 within 30 days of - the date 
this decision. 



( d. Boitfz jy 
.-^Administrative Law-Judge 
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DECISION 

Appearances: Marshall S. l’e'Ace, Esq., Lexington, Kentucky, for 

Virginia Pocahontas Company; 

John H. O'Donnell, Esq., Office of the Solicitor, 
U.S. Department of Labor, for the Secretary of Labor 
and MSHA; 

Joe Clark, Washington, D.C., for United Mine Workers 
of America.1/ 


Before: 


Administrative Law Judge Steffey 


Pursuant to an order dated February 29, 1980, as supplemented a 
amended on March 11, 1980, July 8, 1980, and September 9* 1980, a he. 
was held in the above-entitled proceeding on December 2, 1980, in Ab 
Virginia, under section 105(d) of the Federal Mine Safety and Health 
of 1977, 30 U.S.C. § 815(d). 


At the conclusion of the hearing, the parties indicated that th 
wished to .file briefs. It was agreed that initial briefs would be f 
by February 2, 1981, and that answering briefs, if any, would be fil 
February 16, 1981. Counsel for the Secretary of Labor and the Mine 
and Health Administration filed his brief on January 29, 1981, UMWA* 
assistant filed her brief on February 4, 1931, and counsel for Virgi 
Pocahontas Company filed his brief on February 9, 1981. No party el 
to file a reply brief. 



in Docket No. VA /y-lJb-K is wnetner tne ^ - ' 

the Act require that a representative of the miners, who accompanies an 
inspector on a shift other than hi? regularly scheduled shift, be provide 
with work on that shift after the* period of his partXc 1 pat ion in the in¬ 
spection has ended. 

The issues raised by the Petition for Assessment of Civil Penalty 
filed in Docket No. VA 80-112 are whether Virginia Pocahontas Company vie 
lated section 103(f) of the Act and, if so, what civil penalty should be 
assessed, based on the six criteria set forth in section 110(i) of the Ac 

Findings of Fact 

My decision in this proceeding will be based on the findings of fact 
set forth below. All of the briefs contain either a statement of the fac 
or proposed findings of fact. 1 believe that my findings include all the 
essential facts which are discussed in the parties' briefs. 

1. Virginia Pocahontas Company is an affiliate of Island Creek Cot 
Company. It was stipulated that Virginia Pocahontas is a large company £ 
that payment of civil penalties would not affect its ability to continue 
business (Tr. 6-7). 

2. It was further stipulated that Virginia Pocahontas demonstrated 
a good-faith effort to achieve rapid compliance after the citation here 
involved was issued (Tr. 7). 

3. The No. 2 Mine involved in this proceeding was closed on August 

1979, and had not been reopened at the time the hearing was held on Decerr 

1980 (Tr. 7; 18). The mine was closed because it had become uneconomic t 

continue producing coal at that location (Tr. 168). 

4. The miners at the No. 2 Mine were represented by UMWA's Local 1 

whose president in 1979 was Joe Clark. On March 9, 1978, or about the ti 

that the 1977 Act became effective, Local 1568 had a meeting for the purp 
of designating the persons who would walk around with MSIlA's inspectors f 
the purpose of fulfilling the rights given to the miners under section 1C 
of the Act. The members of Local 1568 decided that the safety commit teen 
who are elected for 2-year terms should also be designated as their repre 
sentatives under section 103(f) for the purpose of accompanying inspector 
making mine inspections (Tr. 10; 14; 22; 38). 

5. Joe Clark, in addition to heing president of Local 1568, also 
acted as a safety committeeman, and was employed as an electrician at the 
No. 2 Min e . 11, 61). The union can elect as many as five committeeme 
but Local 1568 concluded that three committeemen were .sufficient for dis- 


want Co be safety committeemen and it was, in fact, difficult to find tl 
miners at the No. 2 Mine who would accept the responsibilities of being 
safety committeemen (Tr. 10-11; 46; 96). All three of the safety coinmii 
men (Clark, Skeens, and Auville) at the No. 2 Mine worked on the midnigl 
8 a.m. shift (Tr. 13). 

7. The fact that all three safety committeemen were employed on i 
midnight shift resulted from the fact that most miners who were .interes; 
in serving as safety committeemen were young. Most miners prefer to woi 
on the day shift. The result of that preference, according to Joe Clarl 
that the oldest and most experienced miners are concentrated among the c 
shift employees. The youngest men, therefore, are generally assigned tc 
midnight shift and their willingness to accept the position of safety c< 
mitteeman resulted in their heing selected as the miners' representative 
fulfill their right under section 103(f) to walk around with MSllA inspeu 
(Tr. 13; 47-48). 

8. MSHA inspectors examine mines on all working shifts, but the i 
ity of inspections occur on the day shift (Tr. 32-34; 111). Since the i 
ship of Local 1568 had decided-that safety committeemen should perform i 
walk-around duty of the miners' representative under section 103(f), ani 
since all three of the safety committeemen worked on the midniglu-to-8 < 
shift, it was necessary for the safety committeemen to report for work < 
the day shift in order to carry out their responsibilities of walking ai 
with inspectors. The reporting of a midnight shift employee as the mini 
representative on the day shift created problems for both the miners’ r< 
sentatives and management. The problems created from the standpoint t.f 
miners' representative are discussed in the next nine findings of fact. 

9. The facts which brought about the legal issue raised by Virgil 
Pocahontas Company’s Notice of Contest resulted when Clarence Auville, t 
miners’ representative who normally worked on the midnight shift, reporl 
for work at 7:00 a.m. on Monday, April 23 , 1979, for the purpose of acc( 
panying an MSHA inspector during a regular inspection (Tr. 65; 67). Auv: 
asked for work before the inspector began his examination of the mine, t 
that request was refused (Tr. 68). Auville sat from 7 a.m. to 9 a.m. w i 
for the inspector to start his examination of the mine (Tr. 69). Auvil; 
then accompanied the inspector from about 9 a.m. to 12:30 p.m. and earnt 
3-1/2 hours of pay, but the assistant mine foreman, Roger Hale, refused 
give Auville any work to earn the remaining 4-1/2 hours required for cor 
pleting an 8-hour shift (Tr. 69). Auville testified that neither Hale i 
Ward, the mine superintendent, explained to him that he would not be pa: 
at all except for the actual time he accompanied the inspector (Tr. 85), 


work to complete an 8-hour shift on either day (Tr. 71-73). Auville had 
to report for work on Thursday, April-26, at midnight in order to obtain 
any pay for his fifth day for the week of April 23 through April 27 beca 
the inspector worked for 16 consecutive hours and made two consecutive i 
spections covering two 8-hour shifts, namely the 7 a.m.-to-3 p.m. shift 
the 4 p.m.-to-midnight shifts on April 26, 1979. A miners' representati 
other than Auville accompanied the inspector during his inspection condu 
on the 4-to-12 shift on Thursday (Tr. 87; 111). 

11. The inspector's failure to work on April 24 and the inspector 1 
working of two consecutive shifts on April 26 caused Auville's work patt 
for the week of April 23 through April 27, 1979, to be as follows: 


DAYS WORKED 


SHIFT WORKED 


April 23 April 24 
Monday Tuesday 


April 25 
Wednesday 


April 26 Ap 

Thursday Fr 


12:0.1 a.m. to 
8:00 a.m. 


Regular 
8 hours 


Re 

8 


103(f) 
4-1/2 hrs. 

4:00 p.m. to 
12:00 midnight 


7:00 a.m. to 
3:00 p.m. 


103(f) 
3-1/2 hrs. 


103(f) 
4-1/2 hrs, 


The tabulation above shows that Auville had to go home about 1 or 2 p.m. 
Monday, April 23, and return to work by midnight of the same day, or 10 
later, in order to earn 8 hours of pay for Tuesday, April 24. Auville h 
to do the same thing on Thursday, April 26, that is, leave the mine at 
1 or 2 p.m. and return at midnight, in order to earn 8 hours of pay for 
because of the inspector's decision to work two consecutive shifts on Th 
(Tr. 86-87; 111). 


12. Auville testified that he did not actually realize that manage 
would pay him only for the time spent with the inspector on April 23, Ap 
and April 26 until he received his pay check for that period and found t 
had not been paid for 11-1/2 hours which was the difference between the 
he had accompanied the inspector on those 3 days and the time he would h 
earned had he worked three. 8-hour shifts (Tr. 85-86). After Auville rea 
that he would not receive full pay for 8 hours of work when he accompani 
an Inspector, he refused thereafter to accept the assignment of accompan 


wuxuu aiitgeu tiiau viLgiuxd rucaauiiLaa uunipuny nau vioiauia section 
L03(f) of the Act by failing to pay Clarence Auville for the 11-1/2 hours 
:hat he did not spend in accompanying an inspector on the 3 different days 
iescribed in Finding No. 11 above (Tr. 76; 94; Exhs. 1, 2, and 3). 

14. When a miners’ respresentative who normally works on the midnight 
shift gets paid for accompanying an inspeotor for only 4 or 5 hours on the 
iay shift, the miners' representative either has to be given supplemental 
working opportunities to earn the remaining 3 or 4 hours of pay on the day 
shift, or he must report at the mine at the commencement of the midnight 
3hift and work long enough to earn the difference between, the amount he gets 
jaid for actually accompanying the inspector and the amount he would have 
jarned if he had not reported on the day shift for the purpose of accompany¬ 
ing an inspector. 

15. If management declines to provide supplemental work on the day 
shift for the miners’ representative to earn a full 8 hours of pay, the 
liners’ representative is placed in a quandary. Since the miners' repre¬ 
sentative has to report for work at 7 a.m. for the day shift, he cannot 
:ome in late and work the last 4 hours of the preceding shift without incur¬ 
ring an overlap of 1 hour between the time the midnight shift ends at 8 a.m. 
md the time the day shift begins at 7 a.m. (Tr. 12). Of course, the miner? 
representative can avoid the 1-hour overlap by reporting to the mine for woi 
it the beginning of the midnight shift. He is generally finished with his 
/alk-around duties on the day shift at 1 or 2 p.m. because the inspectors 
lormally work approximately 4 hours after starting an inspection about 9 a.r 
[Tr. 69-72). About 2 p.m., therefore, the miners’ representative has a 
choice of either (1) remaining at the mine for 10 hours (from 2 p.m. to mid- 
light) or (2) driving back to his home, sleeping for a few hours, and drivir 
>ack to the mine at midnight to finish out the amount of time he needs for 
iarning the 8 hours of pay which he was not given an opportunity to earn 
luring the day shift. Regardless of which method he elects to utilize for 
eporting to the midnight shift to earn the remaining 4 hours of pay, he wi] 
ind himself obligated to report for work at 7 a.m. as the miners’ represen- 
ative on the next day shift which starts only 3 hours after he has just 
inished earning 8 hours of pay at 4 a.m. for the time he couldn't work on 
.he preceding day shift. 

16. Calvin Ward, who was superintendent of the No. 2 Mine in April 191 
:estified that a miners’ representative who normally works on the midnight 
shift, but who is asked to report for work on the day shift to walk around 
rith an inspector and knows that he will be allowed to earn pay only for thi 
;ime he actually spends with an inspector, can earn the time he knows he wiJ 
.ose on the day shift by reporting to work at 4 a.m. on his regular midnighl 
ihift and working for 4 hours on the midnight shift to compensate for the f* 



rominf in at 4 a.m. on me uuuiiismu o.- , , 

representative Co cam his full 8 h™ -•»*< a y b.c.u-a he ulc, 


miners LU iU'btmav.ivi- - - . . , 

work the last part of the midnight shift and the first part of the lay 
shift(Tr 16 9 ) The difficulty with Ward's suggestion is that Exhibit A in 
this proceeding shows that the miners r representative is paid for from . 

2 to 4-1/2 hours for walking around with an inspector. In order for a mine: 
representative to implement Ward’s suggestion, he would have to know in 
advance the number of hours which a prospective inspection on the day shift 
will take. Even the inspector could hardly give an exact estimate of the 
amount of time he will use to make a given inspection. Moreover, the super¬ 
intendent's suggestion does not take into account the overlap of 1 hour oi 
the midnight shift and the day shift caused by the fact that the midnight 
shift ends at 8 a.m. and the day shift begins at 7 a.m. (finding No. 15, suj 


17. The two miners' representatives, Clarence Auville and Joe Clark, 
who experienced a loss of pay as a result of walking around with an inspeetc 
because of management's refusal to assign them with work for the balance of 
the day shift not used in walking around with an inspector, stated that the; 
believed that it would be hazardous for them to make up the lost time on the 
regular midnight shifts on a weekly basis because they would necessarily 
become fatigued by failure to get a proper amount of sleep with the result 
that they could become inattentive at a given time and cause an injury to 
themselves or to other niners,.(Tr. 14; 16; 50-51; 75; 09). Finding Nos. 11 
15, and 16 above show that Auville and Clark correctly evaluated the fatigm 
factor. In addition to the fatigue factor, there are economic consideratioi 
When a miner reports for work to earn 8 hours of pay on a single shift, he 
makes one round trip from his home to the mine. When a miner has to report 
to work twice to earn 8 hours of pay, he has to burn twice as much gas and 
spend twice as much time in his car commuting to and from work as he would 
ordinarily incur if he were able to earn 8 hours of pay on a single shift. 


18. The mine superintendent testified that management is exposed to 
problems when an employee who normally works on the midnight shift reports 
for work on the day shift to walk around with an inspector. The superinten¬ 
dent explained that maintenance work is done on the midnight shift and that 
it is important that equipment be repaired, that rock dust be applied, etc. 
while the equipment is idle so that the mine will be in proper condition 
for active raining to go forward on the day shift. The superintendent said 
that it is difficult to find employees who are willing to work on the mid¬ 
night shift. Therefore, when a miners' representative is taken from the 
midnight-shift to accompany an inspector, it is more difficult to find a 
replacement for him than it would be to find a replacement for a miners' 
representative who is taken from the day shift to accompany an inspector 
(Tr. 125-126; 130-131). Auville performed general Inside work and vulcan¬ 
ized belts, among other things. Belt vulcanizing is a job requiring two 
people. When one member of the vulcanizing team is unavailable, the other 


assignment of a midnight-shift employee to walk around on the day still 
that excessive time is lost in traveling in and out of the mine. The 
intendent stated that the miners' representative reporting on the day 
at 7 a.m. must first travel to a given job in the mine so that he will 
work to do until the inspector is ready to commence his inspection. V 
the inspector is ready to go underground, the miners' representative I 
travel back out of the mine to be ready to accompany the inspector unc 
ground at about 8:30 or 9 a.m. The miners' representative then has tc 

out of the mine with the inspector when the inspector has finished nu 

examination. After the inspector has completed writing citations or c 
work on the surface, the miners' representative again has to travel hi 
ground to the place where he has been assigned work to complete the 8 
of pay which he wants to earn (Tr. 129-130). 

20. Joe Clark and Clarence Auville both doubted the validity of 

superintendent's claims. Clark pointed out that the same number of ti 
in and out of the mine are required for a miners' representative to dc 
regular work and walk around with the inspector regardless of whether 
miners' representative is tak£n from the day shift or the midnight shj 
(Tr. 177). Clark also disputed the superintendent's claim that manage 

would find it any harder to replace a person who is assigned to accomj 

inspector from a day shift than it is to find a replacement for a midi 
shift employee who accompanies an inspector on the day shift. Clark ‘ 
his disagreement with the superintendent comes from the fact that one 
management's greatest complaints about absenteeism is that when a mint 
such as a shuttle-car operator, fails to report for work on a product: 
shift, his absence requires the assignment of a "stranger" to take hi‘ 
The production crew is unused to the way the replacement shuttle car c 
performs his work and that is somewhat disruptive to the smooth operat 
of the entire crew. Clark contended that when a midnight-shift employ 
reports for work on the day shift, the regular day-shift crew is not c 
by having to be without one of its regular members while that person l 
a miners' representative to walk around with an inspector on a given c 
(Tr. 179-180). Auville claimed that his vulcanizing work was done on 
sporadic basis so that no problems were created if vulcanizing was not 
for several shifts. Moreover, Auville claimed that much of the vulcar 
work was done by employees of a firm which had contracted to do vulcai 
work for Virginia Pocahontas Company (Tr. 88-89). 

21. Management claims that the union did not keep it informed as 
identity of the person who had been designated to accompany inspectors 
day (Tr. 127; 132; 157; 165; 172). The result was that management sor 
found a haulage vehicle abandoned by its regular operator while that c 
fulfilled his right to walk-around with an inspector (Tr. 155; 165), 
union claims that it began to advise management in advance as to the : 


and Auville) would rotate on a weekly basis so that each of them would woi 
for 1 week on the day shift. According to Clark, the union agreed to 
provide mine management on Friday with the name of the miners’ representa¬ 
tive who would accompany the inspector during the coming week (Tr. 31; 52) 

22. Ward, the mine superintendent, claims that the union did not kec 
him regularly informed as to the identity of the miners’ representative ar 
that considerable confusion resulted from the union's failure to keep him 
regularly informed (Tr. 132). Ward introduced as Exhibit A a one-page lis 
of data concerning regular inspections made at the No. 2 Mine for the peri 
extending from April 3, 1979, through May 3, 1979. That list shows that 
regular inspections may not have occurred every day and that a miners’ ref 
sentative was not always available to accompany the inspector. Moreover, 
Exhibit A shows that during a single month, five different miners were use 
as miners’ representatives to accompany inspectors who were making regulai 
inspections (Tr. 133). Only one of the five different miners 7 representat 
was a duly elected safety committeeman and he was Clarence Auville who was 
the miners* representative oiv April 23, 25, and 26, 1979, as previously de 
scribed in Finding Nos. 9, 10i and 11, supra . 

23. The other four miners’ representatives during the period from 
April 3 to May 3 were Mary Griffith, Lynn Agent, Michael Lester, and Rogei 
Elswick. Three of the aforementioned miners’ representatives (Griffith, 
Agent, and Lester) normally worked on the day shift and one, Roger Elswicl 
normally worked on the night shift, or from 4 p.m. to midnight (Tr. 136; 
144; 146; 175). Clark explained the union's failure to use the three afoi 
mentioned safety committeemen (Clark, Skeens, and Auville) during the peri 
from April 3 to May 3 by stating that he and Skeens were unavailable at tl 
time and that the other four people (Griffith, Agent, Lester, and Elswick) 
were appointed as members of the safety committee on a temporary basis so 
that they could substitute for the three safety committeemen who would 
normally have been expected to walk around with inspectors • during that pei 
(Tr. 25-27; 37; 55-57; 175-176). Clark explained that he has authority, ; 
the union’s president, to appoint substitute miners to fill the positions 
members of the safety committee. If the temporary appointments last for r 
than 90 days, the union is required to hold a special meeting for the purj 
of electing new members of the safety committee (Tr. 11; 29-30). 

24. Clark also stated that miners* representatives are expected to \ 
knowledgeable miners with ability to do such things as check air velocity 
and make methane readings so that they will know whether inspectors are 
correctly inspecting for such conditions. He stated that some miners who 
asked to be given the opportunity to walk around with inspectors could noi 


ig inspectors under section 103(f) of the Act must be members of the mine 
afety committee. Section 103(f) and the Wage Agreement do not prohibit a 
amber of the safety committee from being a miners’ representative for the 
lrpose of walking around with inspectors (Tr. 60). 


Consideration of Parties' Arguments 

Lscussion of Specific Issue Raised by Notice of Contest 

All the issues raised in this case depend upon an interpretation of the 
aquirements of Section 103(f) of the Act which provides as follows: 

(f) Subject to regulations issued by the Secretary, a repre¬ 
sentative of the operator and a representative authorized by his 
miners shaljL be given an opportunity to accompany the Secretary or 
his authorized representative during the physical inspection of any 
coal or other mine made pursuant to the provisions of subsection (a) , 
for the purpose of aiding such inspection and to participate in the 
pre- or post-inspection conferences held at the mine. Where there 
is no authorized miner representative, the Secretary or his authorized 
representative shall consult with a reasonable number of miners con¬ 
cerning matters of health and safety in such mine. Such representa¬ 
tive of miners who is also an employee of the operator shall suffer 
no loss of pay during the period of his participation in the inspec¬ 
tion made under this subsection. To the extent that the Secretary 
or authorized representative of the Secretary determines that more 
than one representative from each party would further aid the in¬ 
spection, he can permit each party to have an equal number of such 
additional representatives. However, only one such representative of 
miners who is an employee of the operator shall be entitled to suffer 
no loss of pay during the period of such participation under the pro¬ 
visions of this subsection. Compliance with this subsect i"on shall 
not be a jurisdictional prerequisite to the enforcement of any pro¬ 
vision of this Act. 

The issue raised by contestant’s Notice of Contest is whether it is 
iligated under section 103(f) to compensate a miners' representative for 
hours of pay on the day shift when such representative accompanies an in- 
lector on the day shift instead of on the midnight shift to which such rep- 
tsentative is normally assigned. Contestant argues in its brief (pp. 5-6) 
iat it did not violate section 103(f) when it failed to provide Clarence 
iville, a miner assigned to the midnight shift, with a total of 11-1/2 houi 
supplemental work on three different day shifts to make up for the fact 
iat Auville only spent from 3-1/2 to 4-1/2 hours each day in accompanying 


correctly states that Auvillo was paid for the time he actually spent with 
the inspector and claims that Auville, if he had chosen to do so, could ha 
worked on his regular midnight shift to make yp the difference in pay be¬ 
tween an 8-hour shift and the amount of pay he earned while accompanying 
the inspector. 

Contestant's brief (p. 6) stresses, in support of the foregoing argum 
that it is important to recognize what section 103(f) does not provide. 1 
contended that the section (1) does not provide that the miners' represent 
be an elected member of the mnion safety committee, (2) does not provide t 
the miners’ representative must receive special training to be qualified t 
accompany an inspector, (3) does not provide that mine management alter wo 
schedules to accommodate a particular miners' representative who is chosen 
by the miners, and (4) does not provide thaL management provide work to a 
miners' representative on any shift other than his or her regularly schedu 
shift. 


UJiWA's brief (p. 4) and the Secretary's brief (p. 15) emphasize diffe 
words in the same portion of -Section 103(f) cited by contestant to reach a 
conclusion exactly opposite fr'om the position taken by contestant. Specif 
cally, they read the pertinent language as follows: "Such representative 
miners who is also an employee of the operator shall suffer no loss of pay 
during the period of his participation in the inspection made under this 
subsection" [F.mphasis supplied by UMYJA and Secretary.]. UM\vA argues that 
is apparent from the language of section 103(f) that the right to compensa 
is coextensive with the right to accompany the inspector. The Secretary p 
out that Congress could have written that a miners' representative would b 
paid for the time he or she accompanied an inspector, but instead Congress 
chose a much broader provision than that and stated that the miners' rtpre 
sentative would suffer no loss of pay . 

As a matter of fact, section 103(f) is silent even as to contestant's 
concession that management is obligated to furnish work to the miner "on a 
shift other than his regularly scheduled shift" (Contestant's brief, p. 6) 
If the pertinent language from section 103(f) is interpreted by placing 
emphasis on the words "during the period of his participation in the inspe 
tion made under this subsection", then that language is just as restrictiv 
against paying the miners' representative who accompanies an inspector on 
representative's regular shift as it is against paying the miners' represe 
tive who accompanies an inspector on a shift other than the representative 
regular shift. It is only common sense that Congress would not have pro¬ 
vided that the miners' representative "shall suffer no loss of pay during 
period of his participation" if it had expected that the miner would not b 
allowed to work for the remainder of a shift so as to be paid for the bala 
of a given 8-hour shift not spent in walking around with an inspector. 


his or her regular shift, unless there art: compelling reasons showing tha 
providing such work is an unreasonable requirement. Therefore, contrary 
the arguments i.n contestant’s brief (pp, 4-5) to the effect that much of 
testimony in this case was irrelevant, it becomes necessary to examine th 
safety ramifications resulting from contestant's refusal to provide the 
miners' representative with work on the day shift when such representativ 
normally works on the midnight shift. 

The Miners' Representative and Membership in Union Safety Committee 

While it is true, as contestant argues (brief, p. 6), that the miner 
representative who accompanies an inspector is not required hv the provis 
of section 103(f) to be a member of the union safety committee, the evide 
in this proceeding shows that the miners at contestant's mine decided tha 
members of the union's safety committee should be the miners' representat 
for accompanying inspectors (Finding Nos. 4 and 5, supra ). While it is a 
true, as contestant argues (brief, p. 6), that mine management is not re¬ 
quired by the provisions of section 103(f) to alter work schedules to acc 
modate use of a particular mipers’ representative who is chosen by the mi 
that was the necessary result -at contestant's No. 2 Mine when it turned o 
that the members of the union safety committee were all miners regularly 
assigned to work the midnight shift at contestant's No. 2 Mine (Finding N 
supra ). The fact that the union's safety committee members were all midn 
shift employees made it necessary for the three safety committee persons, 
a week at a time on a rotation basis, to report for work on the day shift 
order to accompany inspectors (Finding No. 7, supra ). 

Adverse Effects on Miners' Representatives of Contestant's Refusal To 
Provide Work on Dav Shift 


As indicated above, while section 103(f) does not specifically requi 
management to alter work schedules so that midnight-shift employees may e 
payment for 8 hours of work on the day shift, when such midnight-shift em 
ployees accompany inspectors on the day shift, management's refusal to al 
work schedules so that those midnight-shift employees could earn compensa 
for 8 hours on the day shift subjected them to many adverse conditions an 
circumstances (Finding No. 8, supra ). 

Since contestant's No. 2 mine releases methane, it was a mine which 
subject to daily inspections, but the miners' representative could not be 
certain that a given inspector would necessarily make an inspection each 
Therefore, the miners' representative frequently had to transfer back to 
regular midnight shift and work from midnight to 8 a.m. after having acco 
panied an inspector on the day shift. That occurrence subjected the midni 
shift employee to a 10-hour interval between leaving the mine on the day 


given week is inherent in a midnight-shift employee's willingness to ac 
as the miners’ representative for purposes of accompanying inspectors u 
section 103(f) and the miners' representative in this proceeding did no 
object to having to switch between midnight and day shifts when he knew 
that the inspector would not he at the mine on a given day shift (Findi 
No. 11, supra ). 

The miners' representatives in this proceeding did take the positio 
however, that it would be unsafe for them to be required to work on the 

midnight shift and the day shift during each 24-hour period in order fo 

them to make up on the midnight shift for the balance of time they did 
spend accompanying inspectors on the day shift. The evidence showed th 
contestant's suggestion, that the miners' representative could work fro 
4 a.m. on the midnight shift to 8 a.m. so as to make up for failure to 
a full 8 hours of pay from accompanying inspectors on the clay shift, wa 
impracticable and unworkable for at least two reasons. There is an ov 
of 1 hour between the time the midnight shift ends at 8 a.m. and the ti 
the day shift begins at 7 a.m. Therefore, any miner who tried to work 
end of the midnight shift and the beginning of the day shift would auto 
matically lose an hour from one or the other of the shifts. If one ass 

that the overlap could be worked out by some sort of agreement with man 

ment, one is then confronted with the fact that the midnight-shift empl 
would have to know in advance how much time a given inspection on the s 
sequent day shift would take ‘In order to work the proper number of hour 
the midnight shift to balance exactly with the number of hours the midn 
shift employee would actually spend in accompanying the inspector on th 
shift (Finding Nos. 14, 15 and 16, supra ). 


a. btugiK u - iwui buiu. \rj.uu.j.uj 5 wo. , supra j , ic is oovious tnat uontesi 
failed to provide the miners’ representative with a viable alternative fo 
suffering no loss of pay when contestant advised the miners' representati’ 
that he could make up the balance of an 8-hour shift by working on the mi' 
night shift long enough to earn the balance in pay which the miners' repr< 
sentative was not permitted to earn on the day shift. 

The Miners' Representative and Special Training 

Although contestant's brief (p. 6) argues that section 103(f) does n< 
provide that the miners' representative must receive special training, 

I-believe that contestant is in error in making that allegation. Section 
103(f) states that a miners' representative is to bo given an opportunity 
accompany an inspector "for the purpose of aiding such inspection and to 
participate in pre- or post-inspection conferences held at the mine." 

A miners' representative who has no knowledge of proper health and safety 
practices would not be an "aid" to an inspector and would not be able to 
"participate in pre- or post-inspection conferences". The evidence in th: 
proceeding shows that the union made an effort to select knowledgeable pe: 
to act as miners' representatives, that the union wanted the miners' rep¬ 
resentatives to take an active role in the inspections, and that the unioi 
refused to permit some miners- to continue acting as miners' representativ* 
if their lack of experience rendered them ineffective in that role (Findii 
No. 24, supra ). 

The unavailability of some of the union safety committee persons mad' 
it necessary for the union to appoint miners as temporary members of the 
safety committee. Such temporary appointments may have resulted in use o. 
some miners' representatives who lacked the training and experience which 
the .union preferred, but was unable to require in every instance (Finding 
22 and 23, supra ). 

Adverse Effects to Management Attributable to Use of Midnight-Shift 
Employees as Miners' Representatives on Day Shift 

Since it was contestant's position t that the equities of providing wo: 
for midnight-shift employees acting as miners' representatives on the day 
shift has nothing to do with interpreting section 103(f), contestant's br: 
does not discuss the fact that contestant's evidence showed its dislike fi 
having to provide work on the day shift on a regular basis. Contestant's 
superintendent testified that he did not mind providing work for a midnigl 
shift employee on.the day shift when a midnight-shift employee acted as a 
miners' representative on the day shift on infrequent basis, but he sa 
that he could not tolerate that practice on a consistent basis (Tr. 128; ! 
158). 




The union’s witnesses, however, cast; doubt on the validity of manage¬ 
ment's claims by contending that there was no difference in the number of 
trips in and out of the mine which had to be made by the miners' representa¬ 
tive to do normal mining work and accompany the inspector regardless of 
whether he was performing the assignment of a miners' representative on his 
regular shift or on a shift other than his regular shift. The union also 
claimed that management was in a better position to vise a mid r * ht-shift 
employee on the day shift as miners' representative than ic was to use a 
member of a production crew because of management's dislike for having to 
replace a regular crew member with a "stranger" who did not normalxy work 
with a given production crew (Finding No. 20, supra ). 

Failure To Provide Work on the Day Shift for a Midnight-Shift Employee Who 
Reports for Work on the Day Shift as a Miners’ Representative for 
Accompanying Inspectors under Section 103(f) Is a Violation of Section 103(1 

My review above of the provisions of section 103(f) leads me to concluc 
that contestant is obligated to provide any employee who accompanies an 
inspector on any shift with work on that shift so that the miners' represen¬ 
tative may earn a full 8 hours of pay. As X have already noted, section 101 
does not specifically require management to provide work for the balance of 
any shift if the miners’ representative on any shift does not spend 8 hours 
accompanying an inspector. Contestant concedes that the provision in sectic 
103(f) providing that the miners' representative "* * * shall suffer no los« 
of pay during the period of his participation in the inspection made under 
this subsection" should be interpreted to mean that the miners' representat: 
must be given work to make up an 8-hour shift if the miners' representative 
normally works on the same shift on which the miners' representative accom¬ 
panies the inspector. I conclude that contestant is required by that same 
provision in section 103(f) to compensate with 8 hours of pay any miners' 
representstive who accompanies an inspector on a shift other than the shift 
to which he or she is normally assigned, regardless of whether the miners' 
representative accompanies the inspector on a shift other than his or her 
regular shift. 

Management might be able to insist that a day-shift employee act as th< 
miners' representative on the day shift for carrying out the purposes of 
section 103(f) if the union did not provide, as it has in this case, a 
reasonable basis for selecting a miners' representative from the midnight 
shift for the purpose of accompanying inspectors who are conducting inspec¬ 
tions on the day shift. In this case, the union has given cogent reasons 
for being unable to provide satisfactory miners' representatives from any 


to expect the midnight-shift employee who acts as minors' representative or 
the day shift to make up the balance of an 8-hour shift not earned on the 
day shift while accompanying an inspector by having that miners' represents 
tive report to his regular midnight shift (Finding Nos. 14, 15, 16, and 17, 
supra ). 

Pages 15 to 22 of the brief filed by counsel for the Secretary and MSF 
contains an excellent discussion of the legislative history and of the Com¬ 
mission's decision in The Helen Mining Co. , 1 FMSHUC 1796 (1979). MSHA’s 
brief emphasizes the fact that management should not be permitted to parti¬ 
cipate directly or indirectly in the selection by the union of the miners' 
representative for carrying out the provisions of section 103(C). MSlIA’s 
brief notes that contestant’s refusal to provide Auville, the miners' rep¬ 
resentative in this case, with work on the day shift had a chilling effect 
on the willingness of miners to accept the responsibility of accompanying 
inspectors. In fact, Auville testified that he refused to act as miners' 
representative at all after management refused to pay him for a full 8-hour 
shift on the 3 days which he spent in accompanying inspectors on the day 
shift (Finding No. 12, supra ). 

In the Helen Mining case, supra , the Commission held that management 
is obligated to assign a miners' representative to accompany each inspector 
or group of inspectors, who come on the same day to conduct regular inspec¬ 
tions in different parts of the same mine. The Commission’s decision was 
affirmed by the Ninth Circuit Court of Appeals on Hay 18, 1981, in Magma 

Copper Co. v. Secretary of Labor , _F.2d _(No. 79-7687). On page 2157 

of the advance copy of the decision, the court stated; 

The legislative history and the statute itself could ngt be 
clearer, however, as to the purposes of the legislation in general 
and of the walkaround pay provision in particular. As Senator Javits 
explained, the walkaround pay provision seeks to assure that miners 
will exercise their right to participate in inspections. The right 
of participation, in turn, attempts to increase miners' awareness 
of safety problems as well as to provide inspectors with a guide 
familiar with working conditions in the mine. * * * The importance 
of miner participation in safety is repeatedly emphasized throughout 
the legislative history of the Act—"If our national mine safety and 
health program is to be truly effective, miners will have to play an 
active part in the enforcement of the Act." See S.Rep. No. 95-181, 
supra , at 35, reprinted in Legislative History at 623. 

The walkaround pay provisions and the participation right are 
both aimed at the protection of the health and safety of miners— 
the single overriding purpose of the legislation. * * * 


the liklihood o£ mistakes being made by an exhausted employee who is re< 
to work on two shifts each day to earn pay for one shift. 


In its decision in Magma Copper , the Commission, at page 1950, wari 
against reliance on the "literal language of section 103(f)" when apply: 
its provisions to the rights granted to the miners by that section. Al; 
in Consolidation Coal Co. . 3 FMSHRC 617 (1981), the Commission stated 
(at p. 618). 

* * A We are not prepared to restrict the rights afforded by that 
section [103(f)] absent a clear indication in the statutory languaj 
or legislative history of an intent to do so, or absent an appropr: 
limitation imposed by Secretarial regulation. 

Tlie courts have uniformly held that the Act is a remedial statute which 
should be liberally construed ( Freeman Coal Mining Co. v. Interior Boarc 
Mine Operations Appeals , 504 F.2d 741 (7th Cir. 1974); Ray "Marsh all v. \ 
Kilgore , 478 F.Supp 4 (E.D. Tenn. 1979)). 

For the reasons hereinbefore given, T find that contestant, violatec 
section 103(f) by refusing to.' give a miners' representative work on the 
shift as alleged in Citation No. 696068 dated August 17, 1979. The ord< 
accompanying this decision will affirm Citation No. 696068. 

Civil Penalty Issues 

Since I have found in the preceding portion of this decision that c 
testant violated section 103(f) of the Act, it is necessary that 1 asses 
civil penally pursuant to the six assessment criteria given in section ! 
of the Act, as sought by the Petition for Assessment of Civil Penalty f: 
in Docket No. VA 80-112. As to the criteria of the size of respondent's 
business and whether the payment of civil penalties*will cause Virginia 
Pocahontas Company to discontinue in business, it was stipulated that V: 
Pocahontas is a large company and that payment of penalties will not cai 
it to discontinue in business (Finding No. 1, supra ). As to a third cr: 
ion of whether Virginia Pocahontas demonstrated a good-faith effort to 
achieve compliance, it was stipulated that the company had made a good-j 
effort to achieve compliance by paying the miners' representative for tt 
11-1/2 hours of pay he lost by accompanying an inspector after Citation 
696068 was written (Finding No. 2, supra ) . It has been my practice neit 
to increase nor decrease a penalty otherwise assessable under the other 
criteria when it has been shown that the company achieves compliance in 
normal manner. The penalty is increased under that criterion if the cor 
fails to make a good-faith effort to achieve compliance, and the penalty 
decreased if the company shows an extraordinary effort to achieve compl; 


Virginia Pocahontas Company’s history of previous violations. It has been 
my practice to increase a penalty under that criterion if the history of 
previous violations shows a violation of the section of the Act or regula¬ 
tions which is before me in a given case. Exhibit 4 shows that respondent 
has paid a civil penalty for one prior violation of section 103(f) of the 
Act. Therefore, any penalty assessed in this proceeding should be increase 
by §25 under the criterion of the company’s history of previous violations. 

The remaining criteria to be considered under section 110(i) of the Ac 
are negligence and gravity. Only the brief filed by counsel for MSHA dis¬ 
cusses the civil penalty issues raised by the Petition for Assessment of 
Civil Penalty filed in Docket No. VA 80-112. MSHA’s brief (p. 23) argues 
that the facts in this case support a finding of gross negligence. It is 
said that a finding of gross negligence is warranted because the company's 
violation was intentional and that its intentional violation did not create 
a really meritorious issue of first impression which should be subject to 
only a nominal penalty as I held in my decision issued in Jewell Ridge Coa] 
Corp. , 2 FMSHRC 2578 (1980). 


A I can’t recall an>H)ody after Mr. Auville doing it. And 
if somebody felt, you know, that he would want to do it occasionally 
I didn't complain about it. 

Q So, apparently you got the practice of switching over on 
a regular basis stopped after April 26th [the last day Auville 
worked on the day shift and was not paid for it]? 

A Yes, sir, I sure did. 

It should be borne in mind that the union's president regularly work 
on the midnight shift. Therefore, the union's president left the mine ea 
morning at 8 a.m. Since the working hours for the day shift began at 7 a 
there is every reason to believe that the superintendent was at the mine 
also by 8 a.m. each day. There is no apparent reason why the superintend 
could not have worked out an agreement with the union's president to the 
effect that he was going to raise an issue of interpretation of section 1 
under which he would refuse to pay a midnight-shift employee who reported 
the miners' representative on.,the day shift. 

If an advance agreement had been worked out, the midnight-shift empl 
could have been warned in advance of the change in policy and he could ha 
worked as miners' representative on the day shift for 1 day and could, un 
protest, have worked on the next midnight shift to make up any time he wa 
not permitted to earn on the day shift. If management had followed the a 
mentioned procedure, it could have raised the issue of first impression b 
me in this proceeding and still could have prevented the raising of Che i 
from having any severe effects on the miners' willingness to act as miner 
representatives under section 103(f) while the legal issue was being adju 

The failure of the superintendent to explain to Auville in advance, 
there would be a change in providing work on the day shift for the midnig 
shift employee who was reporting to work on the day shift as miners' repr 
sentative, unnecessarily caused Auville to work for 3 days without gettin 
paid when Auville's working only 1 day would have been sufficient for the 
purpose of raising an issue of first impression. The evidence, therefore 
supports a conclusion that Virginia Pocahontas Company was unnecessarily 
harsh in its abrupt change of policy insofar as its treatment of Auville 
was concerned. In.such circumstances, I agree with MSHA's counsel that t 
was a high degree of negligence associated with Virginia Pocahontas' viol 
of section•103(f). 

MSHA's brief (p. 24) contends that the violation of section 103(f) w 
serious because Auville refused to act as the miners' representative afte 
failing to get paid for accompanying the inspector on three different ins 


Q Did you do any more walking around? 

A No, not after they refused to pay me. 

Q You didn't do any more? 

A No. 

As to the union's ability to obtain persons to walk around with insp 

tors after management's refusal to pay Auville, the union's president tes 
fied as follows (Tr. 177-178): 

Q Well, how did you arrange this after April 26, then, so th 
nobody failed to get his full eight-hour pay? 

A X would have to think about that a minute. Since it's bee 
brought up, it might have changed a little bit. 

You couldn't get anybody. People would say, "If I'm not 
going to get paid, I'm not going to do it." 

So, I would have to look around and find somebody. And 
most of the time, I couldn't, you know, you wouldn't find somebody 
who was qualified to do it. We just had to do the best we could. 

Q So, what you did was find somebody on the same shift— 

A Tried to, yes, sir. 

Q —so you didn't have this transfer problem? 

A Yes. 

Q And you're not aware of any instance where the person who 
did the walking around either did come in early and work the previou 
shift or came back in to finish up on another shift? 

A No, sir. At this point, I would say it didn't happen at 
VP-2 [that is, Virginia Pocahontas Company's No. 2 Mine). 

Inasmuch as Virginia Pocahontas Company's management made no effort 
avoid a serious impact on the miners' willingness to participate in inspe 
tions under section 103(f) while raising an issue of first impression und 
that section, I find that the violation was serious. 

MSHA's brief (p. 24) recommends that a penalty of $500 be assessed f 
the instant violation of section 103(f) in view of the fact that the comp 


above, an amount of $25 should be added to any penalty otherwise assessa 
under the criterion of history of previous violations because respondent 
has violated section 103(f) on one prior occasion. 


WHEREFORE, it is ordered: 

(A) The Notice of Contest filed in Docket No. VA 79-136-U is dcniei 
and Citation No. 696068 dated August 17, 1979, is affirmed. 

(B) Within 30 days from the date of this decision, Virginia I'ocahoi 
Company shall pay a civil penalty of $525.00 for the violation of sectioi 
103(f) alleged in Citation No. 696068 dated August 17, 1979. 

C. 

Richard C. Steffey & ” " 
Administrative Law Judge 
(Phone: 703-756-6225) 
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ON BEHALF OF OTIS G. LAWSON, 

Complainant 


Complaint of Discrimination 
Docket No. VA 81-44-D 
Deep Mine No. 7 


v. 


PARAMONT MINING CORP., 

Respondent 


DECISION AND ORDER 


The Secretary moves to withdraw the captioned discrimination com¬ 
plaint on the ground that the complaining miner has entered into a 
settlement agreement with respondent. This agreement includes a release 
of the discrimination claim and a consent to ^dismissal of the captioned 
complaint. 

Based on an independent evaluation and cie novo review of the 
circumstances, I conclude the settlement agreement is in accord with 
the purposes and policy of the Act. 


Accordingly, it is ORDERED that the same be, and hereby is, APPROVED 
It is FURTHER ORDERED that respondent pay Mr, Lawson the amount of the 
settlement agreed upon, $3,500, forthwith atf?| that subject to payment 
the captioned matter be DISMISSED. / / 



Joseph B. Kennedy 
Administrative Law Judge 
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DECISION AND ORDER 
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Mildred L. Wheeler, Esq. 

Office of the Solicitor 
United States Department of Labor 
11071 Federal Building, Box 36017 
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San Francisco, California 94102 
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Kent W. Winterholler, Esq. 

Parson, Behle & Latimer 

Attorneys at Law 

79 South State Street 

P.0. Box 11898 

Salt Lake City, Utah 84147 

For The Reapondent 

Before: Judge Jon D. Boltz 

STATEMENT OF THE THE CASE 


On April 9, 1980, the Secretary of Labor, Mine Safety and Health 
Administration [hereinafter "the Secretary"], brought this action on beh 
of Robert E. Stafford [hereinafter "Stafford"] pursuant to section 
105(c)(2) of the Federal Mine Safety and Health Act of 1977, 30 U.S.C. 

§ 801 et seq . (1978) [hereinafter cited as "the Act" or "the 1977 Act"]. 
In his complaint, the Secretary alleges that Respondeat, Western Nuclear 
Inc. [hereinafter Western Nuclear], unlawfully discriminated against 
Stafford by discharging him from his employment at Western Nuclear's 
Sherwood Project on September 19, 1979, in violation of the Act. The 
Secretary alleges that Stafford was engaged in activities relating to 


plus interest from the time of his discharge, an order directing Western 
Nuclear to clear the employment record of Stafford of any unfavorable 
references relating to his discharge, and that an appropriate civil penalty 
be assessed against Western Nuclear for its alleged unlawful interference 
with Stafford's exercise of rights protected by section 105(c) of the Act. 
Western Nuclear, on May 5, 1980, filed an answer to the complaint 
containing a general denial of all allegations and a prayer for relief 
seeking recovery of costs, expenses, and attorneys fees. Pursuant to 
notice, the matter came on for hearing on October 8, 1980, in Spokane, 
Washington. Submission of post hearing briefs was completed on January 7. 
1981. * 


FINDINGS OF FACT 


1. Western Nuclear is operator of an open pit uranium mine and mill 
processing plant in Wellpinit, Washington, known as the Sherwood Project. 

2. Robert E. Stafford was employed by Western Nuclear at its Sherwood 
Project from July 31, 1978, to September 19, 1979, the date of his 
discharge. 

3. Stafford was assigned to the General Mill Maintenance Department 
as a general laborer where he performed various jobs, such as sandblasting, 
carpentry, painting and industrial coatings. For this work, he received 
$6.81 per hour. 


U Section 105(c)(1) of the 1977 Act, 30 U.S.C. § 815 (c)(1), reads in 
pertinent part as follows: 

"No person shall discharge or in any other manner discriminate against 
... or otherwise interfere with the exercise of the statutory rights of any 
miner ... because s.uch miner ... has filed or made a complaint under or 
relating to this Act, including a complaint notifying the operator or the 
operator's agent, or the representative of the miners ... of an alleged 
danger or safety or health violation ..., or because such miner ... is the 
subject of medical evaluations and potential transfer under a standard 
published pursuant to section 101 or because such miner ... has instituted 
or caused to be instituted any proceeding under or related to this Act or 
has testified or is about to testify in any such proceeding, or because 


sandblasting. Co-workers at the Sherwood Project generally shared that 
opinion. 

6. On September 17 , 1979 , Stafford was part of a work crew assigned 
the task of sandblasting a mill yellowcake precipitation tank in order for 
repairs to be made to its inside surface. 

7. The work crew consisted of Stafford, Audrey Grant, Richard Miller, 
Allan Rebillard and Maurice Clark. Clark was lead man for the group. . He 
was responsible for all procedural activities of the crew, although his 
presence at the job site was only periodic and transitory. In Clark s 
absence, Rebillard, as senior man, was considered by the crew to be in 
charge and they followed his orders. Due to his seniority and experience, 
Rebillard was instructed to insure safety. 

8. The mill yellowcake precipitation tank is a metal vessel with a 
height of approximately 22 feet and a diameter of approximately 28 feet. 

The uppermost section of the tank is cylindrical in form. At the 
eight-foot mark it tapers off into a cone, down a 45 degree slope, to a 
small drain port at the apex. The inverted cone has a vertical height of 
14 feet. 

In the center of the tank is a vertical shaft which rotates a network 
of suspended long and short rakes. The staggered rakes agitate the 
yellowcake solution by passing within 1/8 inches of the internal surface 
of the cone. The four rakes, two long and two short, are maintained in 
position by a series of rake arm supports. The supportsmade of 3 1/2 
inch pipe, extend at right angles from the shaft out to the internal 
surface of the cone, where they are attached to. the rake blades. 

9. The procedures for sandblasting the inside of the tank were 
developed by Clark, as lead man, and Edward Jeffries, Mill Repair Foreman 
and supervisor of the work crew. The task was to be performed by crew 
members from a mobile, cage-like apparatus, known as a spider. The spider, 
supported by a cable, could be positioned at varying intervals around the 
tank'8 circumference and then operated along the tank's vertical axis. The 
crew members would thereby have access to all internal surfaces from the 
relative security provided by the spider. Procedures would be taken to 
insure worker safety from radiation hazards. Safety lines would be worn 
and tended. 

10. On the morning of September 17, 1979, preparatory work for 
sandblasting the yellowcake precipitation tank was completed. Equipment 
was issued and assembled. The interior of the tank was washed down. 
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shifts sandblasting from the spider. Wheels for the spider were 
subsequently located, but their installation did not perfect the stability 
of the mechanism. At some point in the day, an electrical short occurred 
in the spider assembly and it had to be taken from the tank and removed 
from service. The sandblasting operation was temporarily halted as a 
result. 


13. In light of the spider malfunction, the crew looked for an 
alternate method to accomplish its task. Those members present, Stafford, 
Grant, Miller and Rebillard, considered a solution proposed by Rebillard. 
The suggested alternative was to use the spider as an inert basket to gain 
access to the tank, leave the spider, climb down onto the rake assemblies 
and sandblast off of them. Safety lines would be worn and tended. The 
crew members agreed to the proposal. 

14. Rebillard then informed Clark of the. crew member's concern for 
their safety while working from the spider and of the plan to gain access 
to the tank. At least some sandblasting was accomplished that day by the 
crew utilizing this method. 

15. That afternoon, Stafford again spoke with Smith, who had examined 
the precipitation tank while in the area on another job. Safety, or lack 
thereof, was the subject of the conversation. 

16. On September 18, 1979, the crew looked for a means of gaining 
access to those areas of the tank that had not, as yet, been sandblasted. 
Those members of the crew present, Stafford, Grant, Miller and Rebillard, 
talked the situation over and, at Rebillard]s suggestion, agreed that crew 
members' would ride the rake assemblies to get into a position to sandblast. 

17. Crew members proceeded with the revised plan to complete their 
assigned task. Stafford, Grant and Miller took shifts of approximately 30 
minutes duration, sandblasting from the rake assemblies. Each junior crew 
member was in the yellowcake precipitation tank three or four times per 
day. Rebillard positioned the crew member ,where sandblasting was required 
by activating the rake drive mechanism, transporting the individual to the 
desired location. Stafford was so transported. 


and the equipment was clear or personnel. ihe procedure employed by 
Rebillard likewise deviated from the electricity standard for metal and 
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non-metallic open pit mines contained in 30 C.f.R. § 55.12-16. / 

19. That same day, Stafford held a conversation with co-workers Smith 
and Hill. Quitting for a safety concern and unemployment compensation were 
subjects of discussion. 

20. At approximately 8:00 a.m. on September 19, 1979, Bobby Ridgeway 
then Radiation Safety Officer with Western Nuclear's Sherwood Project, 
encountered Stafford near the yellowcake precipitation tank while on a walk 
around inspection. During that encounter, Stafford communicated to 
Ridgeway his apprehension of falling off of the rake assemblies. 

21. Later that morning, Stafford held several conversations with Smith 
and/or Hill. Quitting, being fired, refusing to work, sandblasting, 
yellowcake hazards, riding the rake assemblies and unemployment 
compensation were topics of discussion in varying degrees. 

22. On September 19, 1979, the crew as a whole began the day in the 
general maintenance shop. Stafford, Grant, Miller and Rebillard were 
present. Stafford asked Miller if he would take his shifts sandblasting. 
Miller said that he would, but Rebillard said that to do so would be 
illegal as crew members should each be in the protective hood assembly for 
only twenty minutes at a time. At this time, Clark walked in, asked what 
was going on and was told of Stafford's request. Clark instructed the crew 
to get things ready for work on the tank, which they did. Rebillard asked 
Stafford to go down into the tank first. Stafford refused, stating that he 
felt it was unsafe. Rebillard informed Stafford that he could either go in 
the tank first or go see Jeffries. Stafford chose to go see Jeffries. 

23. At approximately 8:45 a.m., on September 19, 1979, Stafford went 
to Jeffries' office and told him that he wasn't going into the tank. 

Jeffries asked Claude Cox, Mine Safety Supervisor, and Ridgeway, as 
radiation supervisor, to check the yellowcake precipitation tank for air 
quality and the equipment being used for safety. 


2/ Mandatory ♦ Electrically powered equipment shall be deenergized before 
mechanical work is done on such equipment. Power switches shall be locked 
out or other measures taken which shall prevent the equipment from being 
energized without the knowledge of the individuals working on it. Suitable 
warning notices shall be posted at the power switch and signed by the 
individuals who are to do the work. Such locks or preventive devices shall 


the rake assemblies. Ridgeway reported to Jeffries at the scene that t 
crewmembers were sufficiently protected from radiation hazards. 

25. Jeffries then wrote out a discharge slip for Stafford based up 
his refusal to perform his assigned duties. 

ISSUES 


By discharging him from his employment at the Sherwood Project for 
failure to perform his assigned duties, did Western Nuclear unlawfully 
discriminate against Robert E. Stafford in violation of section I05(c)( 
of the Federal Mine Safety and Health Act of 1977? 

DISCUSSION 


In its decision of Secretary of Labor on behalf of David Pusula v. 
Consolidation Coal Company , 2 FMS11RC 2786 (October 14, 1980), the Feder 
Mine Safety and Health Review Commission recognized the right of a mine 
refuse to perform work and set forth the test to be used to determine 
whether or not the discharge of a miner for such refusal was 
discriminatory. The Commission held as follows: 

"We hold that the complainant has established a prima 
facie case of a violation of section 105(c)(1) if a pre¬ 
ponderance of the evidence proves (1) that he engaged in a 
protected activity, and (2) that the adverse action was 
motivated in any part by the protected activity. On these 
issues, the complainant must bear the ultimate burden of 
persuasion. The employer may affirmatively defend, however, 
by proving by a preponderance of all the evidence that, 
although part of his motive was unlawful, (1) he was also 
motivated by the miner's unprotected activities, and (2) that 
he would have taken adverse action against the miner in any 
event for the unprotected activities alone. On these issues, 
the employer must bear the ultimate burden of persuasion. It 
is not sufficient for the employer to show that the miner 
deserved to have been fired for engaging in the unprotected 
activity; if the unprotected conduct did not originally concern 
the employer enough to have resulted in the same adverse action, 
we will not consider it. The employer must show that he did in 


The Review Commission further refined the right of a miner to refuse 
to perform work in its decision of Secretary of Labor, Mine Safety and 
Health Administration (MSHA) , ex rel . Thomas Robinette v. United Castle 
Coal Company , 3 FMSHRC 803-(April 3, 198~f7^ Robinette resolved the 
question of whether good faith and reasonableness are components of 
protected activity. The Commission adopted a rule that required a miner to 
have a good faith, reasonable belief in a hazardous condition for the work 
refusal to be considered protected activity. Id^ at 812. 

"Good faith belief simply means [an] honest belief that a hazard 
exists." _Id. at 810. The Commission determined that "[g]ood faith also 
implies an accompanying rule requiring validation of reasonable belief." 

Id . at 811. Validation could be achieved by "... a simple requirement that 
the miner’s honest perception be a reasonable one under the circumstances." 
Id . at 812. (Emphasis in original.) 

With regard to these issues, the evidence establishes that Stafford 
had a preoccupation with state unemployment compensation and in the 
circumstances under which one could qualify for such assistance. He also 
was known to have a distinct dislike for the task of sandblasting. Craig 
Smith testified in minute detail as to various conversations he had with 
Stafford in the three days preceding Stafford's discharge. In the majority 
of these conversations, issues of safety, termination of employment and 
unemployment compensation were subjects of discussion. Smith had no deep 
regard for Stafford and was of the opinion that Stafford was trying to draw 
a paycheck for no work. On cross examination by counsel for the Secretary, 
it was revealed that Smith's recollection of other events from his past 
association with Stafford could not be recalled in similar exacting detail. 
On the other hand, Stafford either denied or could not remember 
conversations with Smith having taken place. After examining the testimony 
and demeanor of the witnesses, I find that conversations between Stafford 
and Smith did occur and that issues of safety, termination of employment 
and unemployment compensation were subjects of discussion. However, the 
testimony as to what was specifically said by whom and when it. occurred is 
not entirely credible. I further find that it has been established by a 
preponderance of the evidence that Stafford held an honest belief that a 
hazard existed in riding the rake assemblies and that such belief was a 
reasonable one, involving substantial, risk of injury through physical 
mutilation. There was clearly a violation of a mandatory safety standard 
and management was informed by Stafford of this situation, as is more fully 
set forth below. Under these circumstances, Stafford's refusal to perform 
work was a valid exercise of a statutory right afforded him by the 1977 Act 
and, as such, is entitled to protection. 


lidgeway, then Radiation Safety Officer with Western Nuclear's Sherwood 
•roject, encountered Stafford near the yellowcake precipitation tank whil 
>n a walk around inspection. Ridgeway testified that at their meeting he 
reeted Stafford Saying, "Good morning, Bob," and that Stafford responded 
'ith, "Well, I guess I am going to be fired.” Ridgeway testified that he 
'as concerned and wanted to know why. Stafford stated that he refused to 
;o in the tank. When asked why, Stafford mentioned both his and his 
other's concern about his exposure to high radiation. Ridgeway then 
roceeded to explain the relative safety of the assignment to Stafford, 
ross examination by counsel for the Secretary, it was brought out that i 
n interview with Robert Chelini, the MSHA inspector investigating 
tafford's discharge, that Ridgeway had stated that Stafford had told hi 
hat he was afraid he would fall [off of the rakes). Ridgeway identified 
is voice on a tape recording of that interview. He testified that he 
ould not remember Stafford telling him about his fear of falling, but th 
e could have told him. T find that Stafford did communicate his 
pprehension to Ridgeway and, under the broad language of section 
05(c)(1), that the communication amounted to a colorable complaint of an 
lleged danger or safety violation. 

The evidence further establishes that on September 19, 1979, after 
irst refusing to enter the yellowcake precipitation tank, that Stafford 
ent to see Edward Jeffries, the Mill Repair Foreman. Stafford told him 
hat he wasn't going into the tank. Jeffries testified that he asked 
tafford why and was told that Stafford had talked with his mother and th 
he had advised him against entering the tank because of the high 
adiation. Stafford testified that he complained to Jeffries about how h 
idn't believe that he should be riding the rakes in the manner the crew 
as employing because he thought that it was dangerous. Jeffries denied 
hat Stafford mentioned this apprehension. According to Jeffries, the 
irst indication that he received that employees were riding the rake 
ssemblies came from Mr. Chelini, the MSHA special investigator. I find 
hat Stafford did mention these concerns to Jeffries, providing the groun< 
or those concerns. These communications constituted a safety‘complaint 
nd, thus, were protected activity under the Act. 

To satisfy himself, Jeffries asked Claude Cox, Mine Safety Supervisee 
ti d Ridgeway, as radiation supervisor, to check the yellowcake precipita- 
ion tank fox air quality and the equipment being used for safety. Cox ai 
idgeway examined the tank and Ridgeway reported to Jeffries at the scene 
hat the crew members were adequately protected from radiation hazards, 
ox testified, that while on the acene and in the presence of Jeffries, In 
sked Stafford, Miller and Rebillard what*was"unsafe, The only reply he 
eceived was from Stafford, who stated that he didn’t want to get on and 
ide the rakes. Stafford was interrupted by Jeffries who forcefuLly 


from his employment at Western Nuclear's- Sherwood Project for his refusa 
to perform his assigned duties. That refusal has previously been 
determined to have been a valid exercise of Stafford's statutory rights 
and, hence, protected activity. Although Stafford’’s complaints may have 
played some part in his discharge, his refusal to work was ostensibly th 
cause. I find it has been established by a preponderance of the evident 
that Stafford's discharge was motivated by this protected activity. 

Although the record indicates that Stafford may have been less than 
desirable employee, Western Nuclear has failed to show that it did in fa 
consider him deserving of discipline for engaging in any unprotected 
activity alone and that it would have disciplined him in any event. 

CONCLUSIONS OF LAW 

1. Respondent Western Nuclear is a mine subject to the provisions 
the 1977 Act. 

2. At all times relevant to this Decision, Complainant Robert E. 
Stafford was a miner as defined in the Act and entitled to the protectioi 
afforded by the Act. 

3. The presiding Administrative Law Judge has jurisdiction over thi 
parties and the subject matter in these proceedings. 

A. On September 19, 1979, Complainant Stafford engaged in the 
following activities, which are protected by section 105(c)(1) of the Aci 
complaints to Radiation Safety Officer Bobby Ridgeway concerning radiati< 
and falling hazards; complaints to Mill Repair Foreman Edward-Jeffries 
concerning radiation and falling hazards; complaints to Mine Safety 
Supervisor Claude Cox concerning falling hazards; and refusal to perform 
assigned duties which necessitated his transportation on electrically 
operated mechanical equipment in a manner inconsistent with the intended 
use of that equipment. 

5. On September 19, 1979, Respondent Western Nuclear discharged 
Complainant Stafford from his employment, motivated in part by the 
protected activity described above. 

6. Respondent Western Nuclear failed to establish that it did in fi 
consider Complainant Stafford deserving of discipline for engaging in an; 
unprotected activity alone and that it would have disciplined him in any 
event. 


at his former rate of pay, with any adjustments in position or rate 
to which he would have been entitled had he not been discharged; th 
Respondent pay to Complainant Stafford back pay in the form of gros 
less amounts withheld pursuant to state and Federal law, to be calc 
from the date of his discharge to the date this Decision becomes fi 
less actual interim earnings, plus interest at the rate of 9 percen 
annum; that Respondent shall expunge from Complainant Stafford's em| 
record any adverse references relating to his discharge and transmi 
a copy of his employment record reflecting the deletion of any adve 
references relating to his discharge; and that Respondent shall pay- 
civil penalty in the amount of $100.00 for its violation of the Fed 
Mine Safety and Health Act of 1977. 


Administrative Law Judge 
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SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 


v. 


AMERICAN MATERIALS CORPORATION, 

Respondent 


Civil Penalty Proceeding 

Docket No. LAKE 79-9-M 
A/0 No. 33-01395-05002F 

Harrison Pit and Plant 


DECISION 


Appearances: Linda L. Leasure, Esq., Office of the Solicitor, 

U.S. Department of Labor, Arlington, Virginia, for 
Petitioner; 

John W. Edwards, Eaq., and David William T. Carroll, 

Esq,, Smith & Schnacke, Columbus, Ohio, for Respondent. 

Before: Judge Cook 

I. Procedural Background 

On June 26, 1979, the Mine Safety and Health Administration (Petition 
filed a petition for assessment of civil penalty in the above-captioned pr 
ceeding pursuant to section 110(a) of the Federal Mine Safety and Health A 
of 1977, 30 U.S.C. § 801 et seg. (Supp. Ill 1979) (1977 Mine Act). The pe 
tion alleges two violations of provisions of the Code of Federal Regulatio 
On July 5, 1979, an answer was filed by American Materials Corporation 
(Respondent). Thereafter, the parties engaged in extensive discovery. 

On May 21, 1980, a notice of hearing was iasued scheduling the case f 
hearing on the merits on August 5, 1980, in Cincinnati, Ohio. The hearing 
convened as scheduled with representatives of both parties present and 
participating. At the Respondents request, the undersigned Administrativ 
Law Judge, accompanied by representatives of both parties, viewed the site 
of the accident which resulted in the issuance of the subject citations, 
the close of the Petitioner's case-in-chief, the Respondent made motions t 
dismiss the proceeding. The motions ware taken under advisement to be rul 
upon at the time of the writing of the decision. Additionally, following 
presentation of the evidence, a schedule was set for the filing of posthea 
briefs and proposed findings of fact and conclusions of law. However, dif 



memorandum regarding recent decisions, and a second supplemental memorandum 
regarding recent decisions on January 21, 1981, March 2, 1981, and March 16, 
1981. 


II. Violations Charged 

30 C.F.R. Standard 

56.12-71 
56.20-11 

III. Witnesses and Exhibits 


Citation No. Date 

358304 4/26/78 

360204 4/26/78 


A. Witnesses 


The Petitioner called Federal mine inspectors Verl C. Thomas and 
William D. Atwood as witnesses. Both the Petitioner and the Respondent 
called Mr. Charles Ballinger, the Respondent's superintendent of opera¬ 
tions, as a witness. 

B. Exhibits 


1. The Petitioner introduced the following exhibits in evidence: 

M-l is a ground plan of the Respondent's Harrison Pit and Plant. 
M-2 is a general ground plan of the Respondent's Harrison No. 712 

Plant. 


M-3 is a computer printout showing the history of previous viola¬ 
tions for which the Respondent had paid assessments at its Harrison Pit and 
Plant, at its Fairfield Pit and Plant No. 711, at its North Hamilton facility 
No*. 710, and at its Kirby Road Pit and Plant. 

M-4 is an aerial photograph of the Respondent's Harrison Pit and 

Plant. 

2. The Respondent introduced the following exhibits in evidence: 

0-1 is a photograph. 

0-2 is a photograph. 


penalty on the operator's ability to continue in business; (5) gravity of th 
violation; and (6) the operator's good faith in attempting rapid abatement o 
the violation. 

7. Opinion and Findings of Fact 

A. S tipulations 

1. No inspections were made and no citations were issued at the Harris 
Pit and Plant prior to the accident of April 25, 1978 (Tr« 8). 

2. There is no dispute as to coverage and jurisdiction. The facility 
constitutes a "mine 1 ' within the meaning of the 1977 Mine Act (Tr. 11). 

3. The size of the mine during the years 1977 and 1978 was 19,518 man- 
lours per year (Tr. 26-29). 

B. Respondents Motions to Dismiss at the Close of Petitioner's 
Case-in-Chief 


The Respondent made oral motions to dismiss the proceeding at the close 
>f the Petitioner's case-in-chief. The motions to dismiss encompass both 
citations. The undersigned Administrative haw Judge took the motions under 
idvisemcnt, and informed the parties that rulings would be made on the motio: 
it the time of the writing of the decision based upon the record as it exist 
ihen the motions were made (Tr. 134-142). 

The Respondent advanced various arguments in support of its motions to 
lismiss, and has reasserted those arguments in its posthearing filings. The 
ipecific legal isaues raised are addressed in subsequent portions of this 
ecision. The evidence contained in the record when the motions were made 
las been considered fully. 

It is found later in this decision that the evidence presented by the 
’etitioner failed to prove that the circumstances of the accident in this 
;ase presented a situation where "equipment must be moved or operated near 
mergized high-voltage powerlines * * * and the clearance is less than 
,0 feet * * (Emphasis added.) Therefore, a violation of 30 C.F.R. 

56.12-71 has not been proved. 

However, it is found later in this decision that the evidence presented 
>y the Petitioner established a priroa facie case as to a violation of 30 C.F 


C. Occurrence of Fatal Accident 


On April 25, 1978, an individual identified as Mr. Meyer sustained a 
ital injury at the Respondent's Harrison Pit and Plant. The two citations 
lich are the subject matter of this proceeding were issued during the Peti 
Loner's April 26, 1978, fatal accident investigation. 

Mr. Meyer was not an employee of the Respondent at the time of the acc 
jnt, and nothing indicates that he was ever the Respondent's employee, 
ither, he was either an employee of RBS Trucking Company or an owner-opera 
>rking for RBS Trucking Company. RBS Trucking Company was one of the Respi 
snt's customers hauling sand and/or gravel from the Harrison Pit and Plant 
Cr. 54, 66, 101, 126). 

It appears that before April 25, 1978, the Respondent's geographical 
irket expanded when trucks hauling coal from Kentucky to the Harrison, Ohi 
:ea began coming to the Harrison Pit and Plant to obtain loads of sand for 
ae return trip to Kentucky (Tr. 122-123). Some of these truck drivers cle 
Dal residue from their truck beds while on the Respondent's property. Thi 
Leaning operation was accomplished by raising the truck bed. This had beg 
short time before April 25, 1978 (Tr. 122-124). 

It appears that the Respondent was clearly displeased with the fact th 
)me of the truck drivers were cleaning coal residue from their truck beds 
lile on the property, and that the Respondent was particularly upset by th 
act that some of these truck drivers were cleaning their truck beds in the 
:ockpile areas. Mr. Charles Ballinger, the Respondent’s superintendent of 
aerations, had instructed Mr. Norman Ross, the foreman, to stop the truck 
rivers from doing this, to get them to clean their truck beds off of the 
roperty, because coal residue was contaminating the materials that the 
aspondent was offering for sale. It appears that Mr. Ross implemented thi 
Lrective by verbally informing those truck drivers caught in the act to ma 
ire that they cleaned their truck beds before coming onto the property. .1 
apears that no arrangements had been made to so instruct the truck drivers 
len they first entered the property (Tr. 52-53, 122-125). 

RBS Trucking Company delivered coal to the power companies in the 
irrison, Ohio, area, and thereafter picked up sand and/or gravel at the 
irrison Pit and Plant for the return trip to Kentucky (Tr. 125-126). On 
aril 25, 1978, Mr. Meyer drove onto the property, presumably to pick up a 
Dad of sand and/or gravel for transport into Kentucky. He turned west dow 


standing water present (Tr. 35-38, 59, 86). 

Parked in this position, the truck was parallel to, but not directly 
under, the overhead high-voltage powerlines. The truck was positioned such 
that the righthand, or passenger’s, side of the truck was approximately 
5 feet from the gravel-surfaced roadway, and that the lefthand, or driver’s 
side was the side nearest the powerline (Tr. 37-38, 58-59, 73, 118-119). 

Mr. Meyer, apparently while still inside the tractor cab, raised the 
30-foot long truck bed, or "sandbox," to its maximum vertical extension of 
28-1/2 feet. Then, it appears that he got out of the cab in order to oper¬ 
ate the tailgate release lever (Tr. 58, 61, 65, 80-83, 85, 88, 103, 115). 
This lever was located on the front of the trailer at the service connec¬ 
tion of the tractor-trailer rig (Tr. 115). An individual could operate the 
lever either while standing on the ground or while standing on the tractor 
frame (Tr. 115-116). It appears that Mr. Meyer climbed onto the tractor 
frame in order to release the lever. He was electrocuted at approximately 
1:45 p.m, when a gust of wind blew the high-rvoltage powerline into the 
raised bed of the truck. This required the gust of wind to blow the power¬ 
line a lateral distance of approximately 1 foot. The voltage passing 
through the powerline was rated at 4,160 volts ; 1/ and the powerline was 
approximately 28-1/2 feet above the ground (Tr. 34-37, 61-62, 80-86, 117- 
118). 


The subject citations were issued during the course of the Petitioner' 
April 26, 1978, fatal accident investigation. Citation No. 358304 was issu 
by Federal mine inspector William D. Atwood. The allegations contained in 
citation, as incorporated into the petition for assessment of civil penalty 
charge a violation of mandatory safety standard 30 C.F.R. § 56.12-71 in tha 
"(t]he clump truck was being operated within 10 feet of the energized 4,160 
powerline." The cited mandatory safety standard provides that M [w]hen equi 
ment must be moved or operated nesr energized high-voltage powerlines (othe 
than trolley lines) and the clearance is less than 10 feet, the lines shall 
be deenergized or other precautionary measures 'shall be taken." 


1/ One of the definitions contained in 30 C.F.R. § 56.2 provides that the 
term "high potential" means "more than 650 volts." According to Paul W. 
Thrush (ed.), A Dictionary of Mining, Mineral and Related Terms (Washington 
D.C.v U.S. Department' of the Interior Bureau ofMines) (1968) at page 543, 
the term "high voltage" means: "a. A high electrical pressure or electro¬ 
motive force. Grove , b. That which is greater than 650 volts. Also call 
high potential. ASA M2.1-1963 


posted at the main haulage road along the 4,lbU ivoltj powerline. The cite 
mandatory safety standard provides that ”[a]reas where health or safety 
hazards exist that are not immediately obvious to employees shall be barri¬ 
caded, or warning signs shall be posted at all approaches. Warning signs 
shall be readily visible, legible, display the nature of the hazard, and any 
protective action required.” 

D. Whether the Respondent is Properly Charged with Violationa of 
Mandatory Safety Standards 


The first principal question presented is whether the Respondent is pro 
erly charged with violations of mandatory safety standards which caused or 
contributed to the death of an individual who was either a customer or an 
employee of a customer, or an independent owner-operator hired by a customer 
The resolution of this question turns upon (1) whether the decedent was a 
"miner” within the meaning of section 3(g) of the 1977 Mine Act; and (2) 
whether the Respondent is charged with having committed violations of the 
mandatory safety standards or, alternatively, whether*the Petitioner seeks 
to hold the Respondent responsible for violations committed by either the 
customer, or the customer's employee, or the independent owner-operator hirei 
by the customer. 

The 1977 Mine Act is remedial legislation intended to secure a safe and 
healthful work environment for "miners,” as that term is defined in section 
3(g) of the 1977 Mine Act. See section 2 of the 1977 Mine Act. The 1977 Mi 

Act imposes duties on mine operators with respect to those individuals falli 

within the statutory definition of a "miner.” See Republic Steel Corporatio 
1 FMSHRC 5, 11, 1 BNA MSHC 2002, 1979 CCH OSHD par. 23,455 (1979). Therefor 

the threshold inquiry is whether the decedent was a "miner," as defined by 

section 3(g) of the 1977 Mine Act. 

Section 3(g) of the 1977 Mine Act defines the terra "miner" as "any 
individual working in a coal or other mine.” One's status as a "miner” is 
not contingent upon an employment relationship with the owner or operator 
of a mine. El Paso Rock Quarries, Inc. , 3 FMSHRC 35, 37 n. 11, 2 BNA MSHC 
1132, 1981 CCH OSHD par. .25,154 (198T)T The duty imposed on the mine opera¬ 
tor to comply with the 1977 Mine Act and the mandatory safety and health 
standards is one that extends to all miners, irrespective of whether or not 
the miners affected by a given violative condition are employees of the mine 
operator. See Republic Steel Corporation , 1 FMSHRC 5, 11, 1 BNA MSHC 2002, 
1979 CCH OSHD par. 23,455 (1979). 

The evidence presented establishes that Mr. Meyer was either an employe 
of RBS Trucking Company or an owner-operator^working for RBS Trucking Compan; 
and that RBS Trucking Company was one of the Respondent's customers, trans- 
nnrHne sand and/or r vel fr m t H is Pit d Plant to Ke t k . T 



The second question presented is whether the Petitioner seeks to hold the 
ispondent responsible for violations committed by Mr. Meyer; or, alterna- 
Lvely, whether the Respondent is charged with having committed the violations 
ited in the subject citations. 

The Respondent is, of course, properly charged if the citations allege 
at the Respondent committed the violations of the cited mandatory safety 
;andards. It is self-evident that the Respondent is liable for its own 
Lolations. 

A review of the allegations contained in the citations clearly shows 
lat the Respondent is charged with having committed the violations of manda- 
>ry safety standards 30 C.F.R. § 56.12-71 and 30 C.F.R. § 56.20-11. The 
ititioner is not attempting to hold the Respondent liable for violations 
>mraitted by either RBS Trucking Company or Mr. Meyer. Accordingly, I con- 
Lude that the Respondent is properly charged in this proceeding. 

These determinations dispose of some of the issues raised in Respon- 
snt's motion to dismiss filed on October 27, 1980. Others will be disposed 
: later in this decision. 

E. Citation No. 358304, April 26, 1978, 30 C.F.R, § 56.12-71 

As noted above, this citation alleges a violation of mandatory safety 
:andard 30 C.F.R. § 56.12-71 in that "(t]he dump truck was operated within 

) feet of the energized 4,160 volt powerline." The cited mandatory safety 
:andard requires that "(w]hen equipment must be moved or operated near ener- 
.zed high-voltage powerlines (other than trolley lines) and the clearance is 
!Ss than 10 feet, the lines shall be deenergized or other precautionary mea- 
tres shall be taken." 

The evidence shows that Mr. Meyer pulled his tractor-trailer dump truck 
f of the gravel-surfaced roadway and parked parallel to, snd not under, the 
werline. He raised the truck bed to a height of 28-1/2 feet, its maximum 
tension, and a gust of wind blew the powerline into contact with the 
lised truck bed, electrocuting Mr. Meyer. This required the gust of wind 
• blow the powerline a lateral distance of approximately 1 foot. The evi- 
•nce in the record and the inferences drawn therefrom shows that Mr. Meyer 
ised the truck bed in order to clean coal residue from it prior to 
squiring a load of sand and/or gravel. 


The controversy as to whether a violation of the regulation occurred 
inters around the regulation’s use of the term "must.” The Respondent’s 


muddy and very unstable. The area was not suitable lor 
pulling a truck, into. There were no truck, tracks in the off¬ 
road area other than the tracks made by the decedent's truck. 

The road did not pass under the powerlines. In order to get 
under the powerlines, the truck had to drive off the haul 
road onto the unstable area which was clearly unintended for 
and unsuitable for driving. No reasonable person would have 
driven a truck or anticipated someone else would drive a truck 
onto the area where the accident occurred. 

spondent's Posthearing Memorandum, pp. 11-12; citations to record omitted.) 

The Petitioner counters that the Respondent's policy prohibiting the 
eaning of trailer beds in the pit areas, and its attempts to implement and 
force such policy, in effect required the drivers to perform the cleaning 
tivities on or beside the haulage roads leading to the pits and in close 
xiroity to high-voltage powerlines. According to the Petitioner, the fact 
t the Respondent did not want the truck beds cleaned on its property is 
t controlling because, given the circumstances, it was foreseeable that the 
nping would occur on the property (Tr. 137-142, Petitioner's Posthearing 
bmissions, p. 8). 

The regulation's use of the verb phrase "must be moved or operated" 
monstrates that the regulation applies when the mine operator requires 
movement or operation of equipment within 10 feet of high-voltage power- 
nes, or when the operator arranges the layout of its plant in such a way 

at equipment must be moved or operated within 10 feet of high-voltage 

werlines in carrying out operations at the plant. 

As stated previously, the evidence presented by the Petitioner failed to 
ve that the instant case presented a situation where equipment must be 
ed or operated within 10 feet of high-voltage powerlines. 

The location of the wires in this case with respect to the subject part 
the plant, including the roads, was such that it cannot be said that the 
ne operator created a situation where a truck such as the one involved in 
s case roust be operated within 10 feet of the high-voltage lines. 

The wires in question were not over the road in the area of the acci- 

t. The wires were well off the road. The facts show that they had to be 
least about 13 feet from the road. Further, the wires were 8-1/2 feet 
ve the standard required by the National Electric Safety Code (Tr. 99- 

3 ). 
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truck drivers had cleaned Qoal residue, from their truck beds in the area wh 
the accident occurred. Mr. Ballinger testified that he observed two piles 
coal residue in the area immediately following the accident, the one which 
Mr. Meyer had dumped and one which had been dumped by another driver prior 
to the accident (Tr. 38-39, 53-54). The latter pile was approximately 5 to 
10 feet behind, jL.e., to the east of the truck and 3 or 4 feet to the north 
(Tr. 38-39). He testified that he did not observe piles of coal at any oth 
point along the roadway, either to the west or to the east of the shop (Tr. 
39). Federal mine inspector Verl C. Thomas, who examined the area during t 
April 26, 1978, fatal accident investigation, observed three piles of coal 
residue located approximately 5 to 8 feet, possibly 10 feet, behind the tru 
and 4 to 6 feet farther to the north (Tr. 59-60). He observed two addition 
coal residue piles located approximately 15 to 20 feet behind the truck, an 
somewhat closer to the gravel-surfaced roadway than the first three piles ( 
59-60). 

However, there is no proof that any part of the management of the 
Respondent had any knowledge that the coal piles existed in the areas behin 
the subject truck off of the road area (Tr. 120-122), although the managerae 
had prior knowledge of dumping in the stockpiles. In addition, 'the truck 
driver took his truck off the road into a wet, muddy and very unstable area 
It was an unsuitable area to park a truck (Tr. 37-38). In addition, the 
driver had gone the wrong way on a road that had been marked "one-way" the 
opposite direction (Tr. 49-50, 59, 73). 

In addition, the inspector who issued the citation had, in a statement 
he issued concerning the alleged violation of 30 C.F.R. § 56.12-71, checked 
a box which stated that the condition or practice cited could not have been 
known or predicted, or occurred due to circumstances beyond the operator’s 
control (Tr. 71). This observation by the issuing inspector bolsters the 
conclusion that the Respondent did not create a situation where equipment 
must be moved or operated within 10 feet of high-voltage powerlines. 

In view of all of these factors, it is found that the Petitioner has 
failed to prove that the facts of this case presented a situation where 
equipment must be moved or operated within 10 feet of high-voltsge 
powerlines. 

It should be added that the additional evidence presented by the Respo 
dent after the Petitioner had concluded its case would not change the resul 
herein. 

In view of the foregoing, I conclude that a violation of mandatory 
safety standard 30 C.F.R. § 56.12-71 has not been established. 


mandatory satety standard provides that lajreas where health or satety hazai 
exist that are not immediately obvious to employees shall be barricaded, or 
warning signs shall be posted at all approaches. Warning signs shall be 
readily visible, legible, display the nature of the hazard, and any protec¬ 
tive action required." The evidence presented shows that the area had not 
been barricaded and that no warning aigns had been posted (Tr. 69-70, 72, 88) 

The Respondent does not contest the fact that the area where the fatal 
accident occurred was not barricaded and that no warning signs had been post* 
Instead, the Respondent maintains that no violation occurred, by interpreting 
the phrase "not immediately obvious to employees" as (1) limiting the regula¬ 
tion's protection to its own employees; and (2) requiring that the hazard no! 
be immediately obvious to its own employees. ( See Respondent's motion to 
dismiss at the close of the Petitioner's case-in-chief, Tr. 134-137; Respon¬ 
dent's Posthearing Motion to Dismiss; Respondent's Posthearing Memorandum.) 1 
The Petitioner maintains that the protection afforded by mandatory safety 
standard 30 C.F.R. § 56.20-11 extends to all who fall within the definition 
of "miner" set forth in section 3(g) of the 1977 Mine Act. Additionally, the 
Petitioner maintains that the hazard may not have been immediately obvious tc 
Mr. Meyer. 

I conclude that mandatory safety standard 30 C.F.R. § 56.20-11 imposes « 
duty upon the mine operator with respect to all who fall within the definitic 
of the terra "miner." The regulation's protection is not limited to the mine 
operator's employees. 

Mandatory safety standard 30 C.F.R. § 56.20-11 was initially promulgate* 
by the Secretary of the Interior pursuant to section 6 of the Federal Metal i 
Nonmetallic Mine Safety Act of 1966, 30 U.S.C. § 725 (1976) (1966 Metal Act), 
See 30 C.F.R. § 56.1. The 1966 Metal Act was remedial legislation enacted 
"to reduce the high accident rate and improve health and safety conditions ii 
mining and milling operations carried on in the metal and nonmetallic mineral 
Industries." S. Rep. No. 1296, 89th Cong., 2nd Sess., reprinted in [1966] 
U.S. CODE CONG. & AD. NEWS, 2846. The Federal Mine Safety and Health Amend¬ 
ments Act of 1977, Pub. L. No. 95-164, 91 STAT. §§ 1290-1322 (Amendments Act] 
amongst other things, repealed the 1966 Metal Act, see § 306(a) of the Amend¬ 
ments Act, and enlarged the definition of "mine" set forth in section 3(h) o) 
the Federal Coal Mine Health and Safety Act of 1969, 30 U.S.C. § 801 et seq . 
(1970) (1969 ’Coal Act), to include those mines previously covered by the 
1966 Metal Act. S. Rep. No. 95-181, 95th Cong., 1st. Sess. (1977), reprintec 


27 The Respondent's position that the regulation protects only its own 
employees is based upon the definition of "employee" set forth in 30 C.F.R. 
§ 56.2, which defines the term as "a person who works for wages or salary 
in the sp.r Ire nf a lover." 


and continue to remain in effect until such time as the secretary or uaoor 
issues new < " revised mandatory standards. Section 301(b)(1) of the Amend¬ 
ments Act. fhe mandatory standards in effect on the effective date of the 
Amendments Act "continue[d] in effect according to.their terms until modi¬ 
fied, terminated, superseded, set aside, revoked or repealed by the Secre¬ 
tary of Labor, the Federal Mine Safety and Health Review Commission or other 
authorized officials, by any court of competent jurisdiction, or by operatio 
of law." Section 301(c)(2) of the Amendments Act. 

It has been held previously in this decision that Mr. Meyer fell within 
the definition of the term ’'miner" as set forth in section 3(g) of the 1977 
Mine Act. Thus, the question presented is whether 30 C.F.R. § 36.20-11, as 
applied under the 1977 Hine Act, accords protection to miners who are not th 
mine operator's employees. The problem is essentially one of interpreting 
the regulation in accordance with the 1977 Mine Act’s remedial purpose. 

As a general proposition, the rules of statutory construction can be 
employed in the interpretation of administrative regulations. See C. D. San 
1A Sutherland on Statutory Construction , § 31.06, p. 362 (1972). According 
2 Am.Jur.2d, Administrative La^ , § 307 (1962), "rules made in the exercise o 
a power delegated by statute should be construed together with the statute t 
make, if possible, an effectual piece of legislation in harmony with common 
sense and sound reason." Remedial legislation directed toward securing safe 
and healthful work places must be interpreted in light of the express Con¬ 
gressional purpose of providing a safe and healthful work environment, and t 
regulations promulgated pursuant to such legislation must be construed to 
effectuate Congress’ goal of accident prevention. Drennen v. Occupational 
Safety and Health Review Commission , 491 F.2d 1340 (2d Clr. 1974). "Should 
a conflict develop between a statutory interpretation that would promote 
safety and an interpretation that would serve another purpose at a possible 
compromise of safety, the first should be preferred." District 6, UMWA v. 
Department of Interior Board of Mine Operations Appeals. 562 F.2d 1260 (D.C. 
Cir7 1972). ---^- 

The 1966 Metal Act never used the term "miner" in any of its provisions 
Instead, the 1966 Metal Act used the terras "employees of the mine," 
"employees," "mine workers," and "workers in such mines,” where the term 
"miner" would ordinarily be expected to appear. See sections 7(a), 8(a)(3), 
8(b)(3), 10(c), and 15 of the 1966 Metal Act. But the regulation, when inte 
preted. in conjunction with the 1977 Mine Act’s remedial purpose, is clearly 
Intended to provide those working in the mine with warning of or protection 
against health or- safety hazards which are not immediately obvious. I there 
fore conclude that Congress, in adopting 30 C.F.R. § 56.20-11 as a mandatory 
standard under the 1977 Mine Act, Intended that it afford protection to all 
miners, and that it imposes a duty on the mine operator with respect to all 


and that the truck bed, at its maximum extension, reached a height of 
approximately 28-1/2 feet. 

The fact that the powerlines themselves were readily observable under 
normal conditions is not dispositive of the question presented. The power¬ 
lines were sufficiently high above the ground that the hazard posed by 
raising a truck bed or operating other equipment in the area was not imniedi' 
ately obvious. The truck operator had raised the bed of the trailer from 
inside the truck cab. It was raining; the winds were gusting; and the 
operator of the truck, upon getting out of the truck, waa engaged in oper¬ 
ating the tailgate. There is no way to know whether operators of trucks in 
the area would know about the high voltage of the wires in question. In 
view of all of these factors, I conclude that this was an area where a 
safety hazard existed which was not immediately obvious to a miner such as 
the subject truck driver and that neither barricades nor warning signs were 
posted at all the approaches. 

Accordingly, I conclude that a violation of mandatory safety standard 
30 C.F.R. § 56.20-11 has been established by a preponderance of the evidenc< 

G. Negligence of the Operator 

It appears that the problem of dumping coal residue on the property 
arose only a short time prior to April 25, 1978. The Respondent undertook 
steps to prevent truck drivers from engaging in such activity, but as of 
April 25, 1978, had not found an effective means of dealing with the prob¬ 
lem. In fact, at some undisclosed point in time after the accident, the 
Respondent provided a waste area in the pits where the dumping of truck 
beds could be accomplished (Tr. 131). 

However, the fact remains that warning signs should have been posted 
concerning the hazard of the high-voltage powerlines. In view of all of th< 
surrounding circumstances, including the fact that the Respondent attempted 
to undertake corrective action by attempting to prevent the dumping of coal 
residue on the property prior to April 25, 1978, I find that the Respondent 
demonstrated ordinary negligence in connection with the violation. 

H. Gravity of the Violation 

The violation contributed to the fatal accident. Accordingly, it is 
found that the violation was serious. 
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Corporation (Tr. 9; Respondent's Poathearing Memorandum, p. 2). The record 
contains no evidence as to whether American Aggregates Corporation owns or 
controls raining operations other than the Respondent, or, if so, the size 
of those mining operations. 

No evidence was presented as to the aggregate size of all mining opera¬ 
tions owed or controlled by the Respondent. The only evidence contained ii 
the record relates to the size of the Respondent’s Harrison Pit and Plant. 
The parties stipulated that the size of the Harrison Pit and Plant in 1977 
and 1978 was urated at 19,518 man-hours per year (Tr. 26-29). The evidence 
presented reveals that the Harrison Pit and Plant sold approximately 350,001 
to 400,000 tons of material in 1978 (Tr. 52). 

K. History of Previous Violations 

The parties stipulated that no inspections had been conducted at, or 
citations issued at, the Harrison Pit and Plant prior to the April 25, 1978 
accident (Tr. 8). The record contains no other evidence as relates to the 
history of previous violations. 

Accordingly, it is found that the Respondent has no history of previou: 
violations cognizable in this proceeding. 

L. Effect of a Civil Penalty on the Operator’s Ability to Continue 
in Business 


No evidence was presented establishing that the assessment of a civil 
penalty in this case will adversely affect the Respondent’s ability to rema 
in business. In Hall Coal Company , 1 IBM A 175, 79 I.D. 668, 1971-1973 CCH 
OSH. par. 15,380 (1972), the Commission’s predecessor, the Interior Board o 
Mine Operations Appeals, held that evidence relating to whether a penalty w 
affect the ability of the operator to remain in business is within the oper¬ 
ator’s control, and therefore, there is a presumption that the operator wil. 
not be so affected. I find, therefore, that a civil penalty otherwise prop¬ 
erly assessed in this proceeding will not impair the Respondent’s ability t< 
continue in business. 

VI. Conclusions of Law 


1. The Administrative Law Judge has jurisdiction over the subject mat 
of, and the parties to, this proceeding. 



this proceeding 


4. The Petitioner has failed to prove the alleged violation with respe 
to Citation No. 358304, April 26, 1978, 30 C.F.R. § 56.12-71. 

5. The violation charged with respect to Citation No. 360204, April 26 
1978, 30 C.F.R. § 56.20-11 is found to have occurred as alleged. 

6. All of the conclusions of law set forth in Part V, supra , are 
reaffirmed and incorporated herein. 

VII. Proposed Findings of Fact and Conclusions of Law 

The parties filed the posthearing submissions identified in Part I, 
supra . Such submissions, insofar as they can be considered to have containe> 
proposed findings of fact and conclusions of law have been considered fully, 
and except to the extent that such findings and conclusions have been expres 
or impliedly affirmed in this decision, they are rejected on the grounds tha 
they are, in whole or in part, contrary to the facts and law or because they 
are immaterial to the decision in this case. 

VIII. Penalty Assessed 


Upon consideration of the entire record in this case and the foregoing 
findings of fact and conclusions of law, I find that the assessment of a pen' 


fs warranted as 

follows: 



Citation No. 

Date 

30 C.F.R. Standard 

Penalty 

360204 

4/26/78 

56.20-11 

ORDER 

$300 


IT IS ORDERED that the Respondents motion to dismiss at the close of 
the Petitioner's case-in-chief as relates to an alleged violation of 30 C.F.I 
§ 56.12-71 be, and hereby is, GRANTED. 

IT IS FURTHER ORDERED that the Respondent's motion to dismiss at the 
close of th6 Petitioner's case-in-chief as relates to an alleged violation o: 
30 C.F.R. § 56.20-11 be, and hereby is, DENIED. 

IT IS FURTHER ORDERED THAT the Respondent's October 27, 1980, motion to 
dismiss be, and hereby is, DENIED. 


Linda L. Leasure, Esq., Office of the Solicitor, U.S. Department of 
Labor, 4015 Wilson Boulevard, Arlington, VA 22203 (Certified Mail) 

Patrick Zohn, Esq., Office of the Solicitor, U.S. Denartraent of Labo 
881 Federal Office Building, 1240 East Ninth Street, Cleveland, OH 
44199 (Certified Mail) 

John W. Edwards, Esq., and David Wm. T. Carroll, Esq., Smith & Schnai 
Suite 700, 100 East Broad Street, Columbus, OH 43215 (Certified Ma: 

Administrator for Metal and Nonmetal Mine Safety and Health, U.S. 
Department of Labor 

Administrator for Coal Mine Safety and Health, U.S. Department of Lai 
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V. 


Baton Rouge Alumina Plant 


KAISER ALUMINUM AND CHEMICAL 
CORPORATION, 


Respondent 


DECISION 


Appearances: Marigny A. Lanier, Esq., Office of the Solicitor, 

U.S. Department off Labor, Dallas, Texas, for Complainant; 
Stephen H. Booth, Esq., Labor Counsel, Kaiser Aluminum 
and Chemical Corporation, Oakland, California, for 
Respondent. 

Before: Chief Administrative Law Judge Broderick 

STATEMENT OF THE CASE 


The Secretary of Labor asserts that Complainant Bennett was 
suspended for thirty days without pay because he refused to work under 
unsafe conditions. Respondent contends that Bennett was disciplined 
for insubordination. Respondent also contends that the complaint is 
barred by time limitations. 

A hearing was held, pursuant to notice, on February 26, 1981 in 
New Orleans, Louisiana. Gary Bennett, Ferdinand Johnson, Ronnie Procell, 
Riley Jester, all employees of Respondent, and Otis Pilgrim and Melvin 
Robertson, employees of the Mine Safety and Health Administration (MSHA), 
testified on behalf of Complainant. Theodore Peno, Flavius Galloway, 
Willie Brown, Alvin Saizan and Roland Bertram, employees of Respondent, 
testified on Respondent’s behalf. 

Post-hearing briefs have been filed by both parties. Based on the 
evidence presented at the hearing and the contentions of the parties, I 
make the following decision. 

FINDINGS OF FACT 


1. Respondent operates an alumina plant in Baton Rouge, Louisiana, 
milling bauxite ore into alumina powder. 

2, The plant includes sand traps located in what is called the 
tank farm. The sand traps are large, conically-shaped vessels that filtei 
and cook a caustic liquid known as "liquor" which helps remove impurities 
from the bauxite ore. 




5. Complainant's duties during the turnaround included^ opening the 
manway door, removing valves for repairs and setting "blinds," which are 
metal discs the same diameter as the pipes and which prevent any flow of 
liquid into the vessel. 

6. All valves are closed and tagged during a turnaround and the pump 
to the feedline entering the sandtrap is turned off and locked out, 

7. There are two "downcomer lines" which lead from the main feedline 
to the sandtrap. Each of these lines contains double valves which are 
shut during turnaround and can only be opened by hammering them with at 
least an eight pound maul. Blinds are inserted in the downcomer lines as 
added protection for the carpenters and laborers who enter the sandtrap 

to remove built-up scale on the vessel. 

8. After the scale is removed from the inner walls, Complainant’s 
tasks were to "pop" scale from a side valve and reinstall the valves at the 
bottom of the vessel. Popping a valve consists of heating and thereby 
removing the scale around the valve with a torch. 

9. There is a sharp conflict in the testimony on the question of 
whether Complainant did, or was required to, insert any part of his body 
into the vessel while popping the valve. I generally accept Complainant's 
testimony, supported by the testimony of Ferdinand Johnson and Riley Jester 
on this issue, and find that Complainant did insert his arms and shoulders 
inside the vessel while popping the side valve. 

10. On October 11, 1979 sandtrap if 3 was undergoing the turnaround. 

By lunchtime Complainant had finished popping the side valve. He still 
had to reinstall the other valves and close the vessel; the carpenters 
and laborers had left the vessel. 

11. During the lunch hour Complainant was told by some co-workers 
that the blinds had been removed. Complainant and Ferdinand Johnson, 

who worked with him, complained to their foreman, Willie Brown, that this 
created a safety hazard. 

12. In fact, only the two blinds on the downcomer lines had been 
removed after the carpenters and laborers left the vessel. This was in 
accord with past practice in the turnaround. 

13. Complainant refused to return to work after lunch until a 
"safety man" came to evaluate the situation. 


offered to remain at the site. Johnson agreed to return to work, but 
complainant refused a direct order to return. 

16. On the following day, October 12, 1979, Respondent suspended 
complainant for 30 days without pay. 

17. On February 4, 1980 Complainant filed a complaint with MSHA 
and on October 13, 1980, the Secretary of Labor filed this action with 
the Commission. 


ISSUES 


1. Is the complaint barred by the time limitations contained in 
§ 105(c) of the Act? 

2. Did Respondent violate § 105(c) when it suspended Complainant 
for 30 days without pay for refusing to perform his assigned duties on 
October 11, 1979? 


Discussion 


Complainant’s original complaint was filed with MSHA nearly three 
months after the end of the suspension period, and the Secretary's 
complaint on his behalf was filed with the Commission more than eight 
months after that. The statute provides that a miner "may" file a 
complaint with MSHA within 60 days of the event complained of. § 105(c) O 
The Secretary "shall" notify the miner of his determination within 
90 days of the date it was received, § 105(c)(3), and, if he finds a 
violation, "he shall immediately file a complaint with the Commission." 

§ 105(c)(2). 

I conclude that none of the filing deadlines are jurisdictional in 
nature. Rather, they are analogous to statutes of limitation, which may 
be waived for equitable reasons. It has already been held that the 
filing deadlines in discrimination cases arising under the 1969 Coal Act 
are not jurisdictional. Christian v. South Hopkins Coal.Co. , 1 FMSHRC 
126, 134-36 (1979). The same result was obtained under § 111 of the 
present Mine Act, which directs mine operators to compensate miners 
while withdrawn from a mine pursuant to government order. Local 5429, 
United Mine Workers v. Consolidation Coal Co. , 1 FMSHRC 1300 (1979). 

The proper test is whether tolling the filing period is consonant 
with the purposes of the statute. American Pipe and Construction Co. v. 
Utah , 414 U.S. 538, 557-58 (1974). Congress spoke plainly on the subject 


strictly where the filing ot a complaint x* .— .j —- — 

circumstances." S. Rep. No. 95-181, 95th Cong., 1st Sess. at 36 
reprinted in, (1977) U.S. CODE CONG. 6 AD. NEWS at 3436. The deadlines 
imposed oiTThe Secretary also "are not intended to be jurisdictional 
The failure to meet any of them should not result in the dismissal of 
the discrimination proceedings.” Id. 


Applying these standards, I find that the delay in filing the 
original complaint was justifiable. Before the period expired, Complalnan 
asked Respondent's Industrial relations representative which public 
agencies deal with safety complaints, but received no response. Complalnai 
also brought his complaint to the attention of an MSHA inspector less 
than two months after the suspension ended. The inspector mistakenly 
gave Complainant the wrong name and the wrong phone number for properly 
notifying MSHA. The delay of approximately one month was thus justifiable 


The Secretary's delay in processing the complaint cannot defeat the 
action, in light of the legislative history quoted above. Moreovar, it 
is commonly held that the government is not affected by the doctrine of 
laches when enforcing a public right. Intermountoin Electric Co, , 1980 
CCH OSHD Para. 24202 (10th Cir. 1980); Occidental Life Insurance Co. v. 
EEOC , 432 U.S. 355 (1977); Nabors v. NLRB , 323 F.2d 686, 688 (5th Cir. 
1963). Respondent's plea of limitations is rejected. 


Turning to the merits, the first issue is whether Complainant was 
engaged in activity protected under § 105(c). Secretary of Labor 
ex rel Pasula v. Consolidation Coal Co. , 2 FMSHRC 2786 (1980). I find 
that Complainant in good faith believed that it was dangerous to continue 
working after the blinds were removed. Therefore, his complaint concerninj 
their removal was protected under § 105(c). Complainant's foreman 
explained that the blinds were removed because there were no workers 
inside the vessel. This did not satisfy Complainant so Brown called 
Peno who agreed to investigate the complaint. Brown told this to 
Complainant but Complainant remained dissatisfied and would not return 
to work. Complainant then left to find the safety supervisor, which he 
was unable to do. The safety supervisor, as it happened, was with an 
MSHA inspector, who was inspecting other areas of the plant. 

Complainant's refusal to work at this point was protected by § 105(c), 
It had not been clearly explained to him that only the two blinds on the 
downcomer lines had been removed. The parties agree that removal of all 
blinds before the turnaround is finished would be an unsafe practice. 
Complainant's honest belief in this condition was therefore a reasonable 
one under the circumstances. Secretary of Labor ex rel. Robinette 
v - United Castle Coal Co. . 3 FMSHRC 803, 812 (1981). 


I cannot conclude that Complainant’s refusal to work was protected 
at this point. It may be that a miner is "not required to accept the 
foreman’s evaluation of danger" Phillips v. IBMA , 500 F.2d 772, 780 
(D.C. Cir. 1974), but neither may a miner insist unreasonably on a right 
to refuse to work. Robinette , supra . Peno diligently investigated the 
complaint and, after finding it baseless, thoroughly explained his 
position to Complainant. Complainant still honestly believed the 
condition to be hazardous but this belief was not a reasonable one. It 
is important to note that Complainant had completed the task of popping 
the valve which required inserting his body in the vessel. At the time 
he refused to continue work, there was no requirement that he get inside 
the vessel again to finish the turnaround. Peno and Galloway made it 
plain to him that the procedure used with the blinds was the same procedui 
he had worked under on prior turnarounds. Complainant's complaint was 
protected; his continued refusal to work after Respondent's investigation 
and explanation, I find to be unreasonable, and therefore not protected. ] 

Complainant's defiance of Brown played some role in the disciplinary 
action. However, Respondent has established that unprotected activity - 
Complainant's refusal to work after Peno's explanation to him - was an 
important factor in the decision to suspend. In fact, until Complainant'; 
defiance of Peno, Peno had been making every effort to accommodate him. 

I therefore find that Complainant would have been suspended for this 
alone. 


CONCLUSIONS OF LAW 

1. I have jurisdiction over the subject matter and the parties to 
this proceeding. 

2. Complainant’s complaint is not barred by the time limitations 
provisions of the Act. 

3. Respondent did not violate § 105(c) when it suspended Complainai 
for 30 days without pay. 


_1/ The actual safety of the condition has some bearing on whether 
Complainant’s belief in an unsafe condition was a reasonable one, though 
it is not controlling. A few days after the incident, Respondent requeste 
an MSHA inspector to tour the sandtrap area to see if there was merit to 
the complaint. The inspector, who testified at the hearing, was of the 
opinion that the removal of the blinds did not pose a safety hazard. 


James A. Broderick 

Chief Administrative Law Judge 


Distribution: 

Marigny A. Lanier, Esq, Office of the Solicitor, U»S. Department 
of Labor, 555 Griffin Square, Suite 501, Dallas, TX 75202 
(Certified Mail) 

Stephen H. Booth, Esq., Labor Counsel, Kaiser Aluminum and Chemical 
Corp., 300 Lakeshore Drive - 947KB, Oakland, California 94643 
(Certified Mail) 



V. 


Docket No. WEVA 80-580-D 


SLAND CREEK COAL COOTANY, 

Respondent 


North Branch Mine 


DECISION 


pearances: Charles Jr. Moats, Montrose, West Virginia, for Complainant; 

Wayne Bussell, Esq., Lexington, Kentucky, for Respondent. 

efore: Administrative Law Judge Steffey 

Pursuant to a notice of hearing issued February 23, 1981, a hearing in 
be above-ent;itled proceeding was held on Aprii 7, 1981, in Elkins, West 
irginia, under section 105(c)(3) of the Federal Mine Safety and Health Act 
1977, 30 U.S.C. § 815(c)(3). 

After the parties had completed their presentations of evidence, I 
sndered the bench decision which is reproduced below (Tr. 150-162) : 

This proceeding involves a Complaint of Discharge, Discrimina¬ 
tion, or Interference filed on July 30, 1980, pursuant to section 
105(c)(3) of the Federal Mine Safety and Health Act of 1977 by 
Arch Hoover against Island Creek Coal Company. The Complaint alleges 
that Island Creek discriminated against complainant by refusing to 
allow him to hold or obtain a mechanic's job at respondent's North 
Branch Mine. 

The Complaint was filed under.section 105(c)(3) of the Act 
because the Mine Safety and Health Administration declined to file a 
complaint on Mr. Hoover's behalf under section 105(c)(2) of the Act 
after finding, on the basis of MSHA's own investigation of the Com¬ 
plaint, that no violation of section 105(c)(1) of the Act had occurred. 

I shall make some findings of fact which will be set forth in 
enumerated paragraphs. 

1. Mr. Arch Hoover began working at Island Creek's North 
Branch Mine on January 17, 1968. During most of that time he has 
been a helper to the operator of a continuous-mining machine or 
has done other work operating equipment, but he has frequently 
done mechanical work. On December 8, 1978, mechanic's job No. 105 
was open and Mr. Hoover applied for that job, but the job was not 
filled on the ground that no qualified bidder had applied for it. 
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next class offered after that occurrence for the purpose of enab¬ 
ling Mr. Hoover to become trained so as to be qualified to hold 
a certified electrician's card issued by the West Virginia Depart¬ 
ment of Mines. 

2. Before Mr. Hoover could be sent to a school to become 
a certified electrician, he learned that he could attend the 
classes only if someone, in a position to know the facts, signed 

a statement to the effect that Mr. Hoover had had 3 years of elec¬ 
trical experience. Mr. Robert Severe, a UMWA committeeman, signed 
a statement to the effect that Mr. Hoover had had the required 
36 months of experience, but when the statement was given to 
Mr. James Hamlin, superintendent of the North Branch Mine, he 
stated that he could not agree that Mr. Hoover had accumulated 
36 months of experience under the direct supervision of a certified 
electrician. Mr. Hamlin's refusal to confirm that Mr. Hoover 
possessed the requisite experience resulted in Mr. Hoover's not 
being sent to the classes to become a certified electrician. 

3. Three witnesses testified on behalf of Mr. Hoover to 
the effect that at various times Mr. Hoover had acted as the sole 
mechanic on their section when the regular mechanic was unavailable. 
Those witnesses stated that Mr. Hoover performed both mechanical 
and electrical work as well or better than other full-time mechanics 
who hold certified electrician cards. The evidence shows, however, 
that when Mr. Hoover performed the work of a mechanic, a section 
foreman with a certified electrician's card was on duty on the 
section. 


4. Mr. Hamlin explained when he testified in this case that 
the class to which Mr. Hoover wanted to be admitted was a special 90- 
hour class established with the approval of the West Virginia Depart¬ 
ment of Mines for the sole purpose of enabling some mechanics who 
had been working for Island Creek for a number of years in that 
position to become certified under the law in a way that would permit 
them to be considered as lawful, certified, electricians when, in 
fact, they would probably not have been able to pass the regular 
examination given to those who became certified electricians under 
the law as it is now administered. 

Mr. Hamlin further stated that he checked with those company 
personnel who were in a supervisory position over electrical work 
and all of those individuals stated that they did not think Mr. Hoover 
had done the kind of electrical work which would be required for him 



wh^cn nr. Hoover was not allowed to attend, was established ror 
people who had held a regular mechanic's job prior to the passage 
of a new law pertaining to certifiecation of electricians, but who 
could not have become certified under the new law except for atten¬ 
dance at the special 90-hour course. Therefore, even if Mr. Hoover, 
at the time the 90-hour course was offered, had actually had 36 months 
of experience, he would not have been qualified for that special 
course set up for the benefit of those particular people who had been 
working as mechanics prior to the passage of the West Virginia law 
requiring people to become certified electricians if they were also 
given the title of mechanic. 

6. There was introduced in evidence in this proceeding as 
Exhibit A a portion of the West Virginia statute which defines what 
a certified electrician is and that section, which is 22—1—1(d)(2), 
provides that a person either has to pass the examination given by 
the Department of Mines, or have 3 years of experience and complete 
a coal mine electrical training program approved by the Department 
of Mines. The program approved by the Department of Mines under 
that section is the 90-lv6ur course which Mr. Hoover was not permitted 
to attend because of his''failure to qualify for that special purpose. 
The result is that he can no longer go to any existing or prospective 
class because the West Virginia Department of Mines has indicated that 
that type of method of becoming a certified electrician is no longer 
available. 


7. Under the existing method of becoming certified, it is 
necessary for a miner to become an apprentice electrician. He has 
to take an 80-hour course and has to follow that up with training 
in the mine under the direct supervision of a certified electrician 
for a period of time and then, eventually, he has to take another 

AO hours of instruction in the classroom and, finally, he has to pass 
an examination given by the West Virginia Department of Mines. 

8. Mr. Hamlin has indicated in his testimony that Mr. Hoover 
was offered the possibility of enrolling in a course which would be 
given during the day shift at the North Branch Mine and that course 
might take, together with the apprentice training, up to 18 months 
before one can become a certified electrician under the present 
requirements,- Mr. Hoover does not work on the day shift, and he has 
indicated that he does not find it possible to take advantage of the 
training program offered on the day shift because it would require 
him to drive by himself about 85 or 90 .miles to attend that type of 
training. Although Mr. Hoover now drives about 90 miles to work 

at the North Branch Mine on the 4:00 p.m.-to-12:00 midnight shift, 
h o «? so in the co n nv out ten oth r n ho 1 de n 



developed here today in the testimony of quite a few witnesses. 
In order for Mr. Hoover to obtain relief under section 105(c)(1 
of the Federal Mine Safety and Health Act of 1977 , he would hav 
show that respondent has violated that section. That section r 
as follows: 


Mo person shall discharge or in any manner discrimina 
against or cause to be discharged or cause discrimination 
against or otherwise interfere with the exercise of the st 
tory rights of any miner, representative of miners, or app 
cant for employment in any coal or other mine subject to t 
Act because such miner, representative of miners or applic 
for employment has filed or made a complaint under or rela 
to this Act, including a complaint notifying the operator 
tlie operators agent, or the representative of miners at t 
coal or other mine of an alleged danger or safety or healt 
violation in a coal or other mine, or because such miner, 
representative of miners or applicant for employment is th 
subject of medical evaluations and potential transfer unde 
standard published'*pursuant to section 101 or because such 
miner, representative of miners or applicant for employmen 
has instituted or caused to be instituted any proceeding u 
or related to this Act or has testified or is about to tes 
in any such proceeding, or because of the exercise by such 
miner, representative of miners or applicant for employmen 
behalf of himself or others of any statutory right afforde 
by this Act. 

As I explained in the preliminary discussion that I had be 
the hearing started today, I had already studied Mr. Hoover's C 
plaint in this case and I tried my utmost to find some way to p 

for the relief which he seeks, which is to become a certified e 

cian, but before I can order Island Creek to send him to a clas 
become a certified electrician, I would have to find that Islan 
violated section 105(c)(1) and I haven't been able to find anyt 
that section, or in the evidence introduced in this case, which 
permit me to make such a finding. 

As I explained before, it looked to me as if the primary w 

I.might find'*a violation would be if the evidence showed that M 

was asked to do the work of a mechanic, which, of course, also 
that he should be a certified electrician, and he were to refus 
that on the ground hat he was not a certified electrician, and 
company were to tell him that if he didn't do it. he would be d 
If the aforesaid things had occurred, I might then have been ab 


to do mechanical work, but I haven’t been shown, and nobldv has 
alleged, that Island Creek coerced him into doing mechanical work. 

So, I can't really find that the part of the Complaint which alleged 
that Mr. Hoover was required to do mechanical work is really supported 
by the evidence. 

I think it was a mistake for Island Creek to have allowed 
Mr. Hoover to work as the only mechanic on a given section at times 
because there was testimony by several witnesses to the effect that 
there were times when Mr. Hoover was doing work which at least involved 
electrical connections and hooking up electrical wires, for example, 
in the installation of an electric motor. Mr. Hamlin pointed out, 
however, that as far as he was concerned, that was not the kind of 
electrical work that he feels is contemplated in the requirement 
that a person be a certified electrician. 

It is a fact that when Mr. Hoover did mechanical work, there was 
a certified electrician present on the section. So, I can't really 
find that there was a violation of the Federal Mine Health and Safety 
Act, or the regulations ’promulgated under that Act, when Mr. Hoover 
worked as a mechanic on a section when the regular mechanic was 
unavailable. 

As Mr. Bussell pointed out in his argument, before I could order 
Island Creek to do something that it hasn't already done, such as set 
up a special class for the benefit of Mr. Hoover, I would have to find 
that Mr. Hoover has been engaged in some protected activity or that 
Island Creek refused to let him go to one of those classes because of 
his having been engaged in a protected activity. I haven't been able 
to find any protected activity that he has been engaged in. 

There have been some cases before the Commission in which the 
Commission has ordered a company to give an individual*certain types 
of relief. For example, in Local.Union No. 1110, UMWA, and Robert L. 
Carney vS. Consolidation Coal Company , 1 FMSHRC 338 (1979), Carney was 
given three letters of reprimand and placed on probation for 1 year 
because of his union activities. He had left the continuous-mining 
machine and had gone to complain to other union officers and MSHA 
because he was asked to operate the continuous-mining machine pending 
receipt of a"'known mixture of methane for checking the methane monitor. 
Carney was told he could only make such complaints and leave the 
section when management approved it. Carney continued doing union 
work without getting permission and that resulted in another letter of 
reprimand. 


ability to contact the Secretary of Labor when saroty violations or 
dangers arise. 


I refer to the Carney case primarily to illustrate the fact that 
if Mr. Hoover had been engaged in some activity which showed that the 
company was about to do something that was hazardous or endangered 
someone's life or health, then he would be entitled to relief because 
he would have been engaged in a protected activity. The mere fact that 
he agreed to do mechanic's work is not a protected activity, as I under 
stand it, which would enable me to find that a violation of section 
105(c)(1) occurred. 

Mr. Moats explained to me—Mr. floats being the person who repre¬ 
sented Mr. Hoover in this case—what the present West Virginia law is 
on becoming a certified electrician and, as he understood that portion 
of the West Virginia law, Mr. Hoover, when he worked solely as a mech¬ 
anic on a section when the regular mechanic was absent, would have to 
be an apprentice electrician and should have a card so stating from the 
West Virginia Department* uf Mines. Mr. Moats suggested that the failur 
of Mr. Hoover to be given that classification while he was acting as 
the sole mechanic on a section may well be illegal under West Virginia 
law. 


I am not certain that Mr. Hoover is precluded from doing mechanica 
work so long as a certified electrician is present, even under the pres 
West Virginia law. As I understand that law, it simply requires that a 
person be an apprentice electrician under that statute if he wants to 
become a certified electrician. Since Mr. Hamlin has indicated that 
the present program is apparently going to be designed for the day 
shift only, it wouldn’t appear that Mr. Hoover would be able to qualify 
for it in view of his economic problem of being unable to drive back 
and forth to work on the day shift. I don't know that any good will 
come out of this hearing, but I would hope that Island Creek would 
endeavor to offer the program for an apprentice electrician on its 
4:00-to-12:00 shift so that Mr. Hoover could get into the program and 
could eventually become a certified electrician. 

There was a lot of testimony in this case by Mr. Hoover's friends 
and I think he must be a very fine person in order for these miners to 
take off a day from work to come and testify in his behalf and I would 
hope that their efforts are not in vain and that Mr. Hoover will be 
given an opportunity to become a certified electrician. Everyone who 
has testified here today has said that Mr. Hoover is an excellent 
worker, that he is conscientious, that he has initiative, and I think 
a man like that should be allowed to become as well-trained and educate! 
as possible and I hope the company will make a concerted effort to tr 


WHEREFORE, it is ordered: 


The Complaint filed in Docket No. WEVA 80-580-D is denied for faj 
prove that a violation of section 105(c)(1) of the Federal Mine Safet) 
Health Act of 1977 occurred. 

0bcJL<xsj-dl Q. 

Richard C. Steffey 
Administrative Law Judge 
(Phone: 703-756-6225) 

Distribution: 

Charles Jr. Moats, Representative for Arch Hoover, Route ?’ 1, Box 
Montrose, WV 26283 (Certified Mail) 

Wayne Bussell, Esq., Attorney for Island Creek Coal Company, P.O. 
11430, Lexington, KY 41)575 (Certified Mail) 

MSHA, Special Investigations, U.S. Department of Labor, 4015 Wils 
Boulevard, Arlington, VA 22203 

Assistant Solicitor, U.S. Department of Labor, 4015 Wilaon Boulev 
Arlington, VA 22203 
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For the Respondent 

Before: Virgil E. Vail 

Administrative Law Judge 


DECISION 


I. Statement of the Case 


The above-captioned civil penalty proceedings were brought 
section 110(a) of the Federal Mine Safety and Health Act of 1971 
U.S.C. § 801 et seq .,(hereinafter referred to as "the Act"). Th 
violations were charged in 25 citations issued to the respondent 
inspections at three of its mines between the dates of February 
and April 25, 1979. 

Pursuant to notice, a hearing on the merits was held in Alt 
New Mexico on June 3, 1980. The parties filed post-hearing bri« 


2. The Administrative Law Judge has jurisdiction to hear these 
matters. 


3. The Section 23 mine is a large uranium mine with approximately 
486,000 hours worked in 1979. 

4. The Section 25 mine is a medium size uranium mine with 
approximately 287,000 hours worked in 1979. 

5. The mine inspectors who issued the citations were employees of 
Mine Safety and Health Administration and authorized representatives of 
Secretary of Labor. 

6. Any penalties assessed in these proceedings would not affect tin 
operator’s ability to remain in business. 

7. The respondent demonstrated good faith in abating all the allegi 
violations. 

8. The Section 23 and 25 mines have a small history of previous 
violations. 

III. Settlement Proposals 


CENT 79-251-M 

On May 22, 1980, petitioner filed a written motion for approval of 
a partial settlement agreement which had been entered into with the 
respondent. At the hearing, the parties moved that the agreement be 
approved. The agreement provides for withdrawal of Citation no. 151097 
and for payment of the penalties proposed in connection with Citations 
numbered 151093, 151094, 151098, 151440 anti 151441. At the hearing the 
parties stated that they had agreed to settle three more citations. 
Respondent agreed to pay the proposed penalty assessments in Citations 
numbered 151089, 151090 and 151096. Both the written and oral motions 
included a documented discussion of the six criteria as set forth in 
Section 110(i) of the Act. 

Upon due consideration, I conclude that the proposed settlements 
should be approved. Approval of the settlement proposals are reflected 
below in the final order. 



me proposed setcLemetic is nereoy approved, as renecceo in cne rin 
order. 

At the hearing, petitioner moved that Citation no. 151606 be vacate 
In support of his motion, petitioner stated that the wrong standard was 
forth in the citation. Petitioner's motion is approved and Citation no. 
151606 is hereby vacated. 

Respondent agreed to pay the Eull amount oE the assessed penalties 
Citation nos. 150800, 151603, 151609, 151610, 151611 and 151612. The 
reasons, as set forth by the parties, were accepted by the undersigned a 
the settlements were approved at the hearing. 

CENT 79-262-M 


The Secretary's written motion to approve settlement is granted. 
Respondent agreed to pay the proposed assessment in full for Citation no 
151446. 

IV. Discussion 


CENT 79-251-M 


Citation No. 151092 

Citation no. 151092 alleges a violation of 30 C.F.R. 57.9-2, vrtiich 
provides that: "Equipment defects affecting safety shall be corrected 
before the equipment is used." 

Inspector Jose Aragon issued the citation charging that, "the 
operating control for the service air tugger ... was defective. The 
tugger had to be operated with the open/close air valve on the air hose 
eight feet behind the tugger." 

The issue is whether or not the absence of an operating control dev 
on the tugger constituted a defect and, if so, did the defect affect the 
safety of the miners? 

Inspector Aragon testified that the tugger was being used as a wine 
to hoist supplies onto supply cars. He stated that the manufacturer is 
supposed to install a control on the tugger, but in this instance the ai 
pressure was being regulated by a valve eight feet behind the tugger. (T 
17). tt was the inspector's opinion that the tugger was defective becau 
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had not been manufactured with a control device. For this reason the 
respondent could not have known that the condition constituted a violatio 
He stated that the tugger was a converted slusher and at one time there h 
been another control, but that was vrtien it was being used to pull slusher 
buckets and not as a winch. (Tr. 146). 

Mr. Souther disagreed with the inspector's view that the operator 
would have better control iE he was operating the tugger with control on 
the tugger itself. He was of the opinion that air pressure is like water 
pressure and when the air is turned off the pressure stops immediately. 
This would be true from either control position. (Tr. 129). Also, he 
stated that the cable had a test strength greater than what the 90 pounds 
of air pressure could break. The cable had 17,000 pounds weight strength 
(Tr. 128), The operator was operating the tugger with a back lash guard 
front of the tugger so in case the cable would break the guard would 
prevent it from hitting the operator. (Tr. 132). 

I find the testimony of the respondent's witness to be more credible 
than that of the petitioner's. The operator would not have any greater 
control if he was operating the machine from a valve on the tugger than b 
using the open/close air valve. The citation is therefore vacated. 

Citation No. 151095 

Citation no. 151095 charges a violation of standard 57.19-101 which 
provides that: "Positive stopblocks or a derail switch shall be installed 
on all tracks leading to the shaft collar or landing." 

As Mr. Aragon described the condition at the shaft on the day the 
citation was issued, there was a supply car parked on the track 
approximately 30 feet from the shaft. There was no derail switch or 
positive stopblocks, which would prevent the car from going into the shaf 
(Tr. 21-22). 

Respondent claims that there was a derail switch. Roy Souther 
testified that there was a switch tongue, which if turned would direct a 
car off the main line. (Tr. 134). 


was not being used as a derail switch, 
violation and the citation is affirmed. 


Therefore, 


I find that there was 


Pe nalty Assessment 

The bulk of the testimony in this matter went to the issues of 
respondent's negligence and the gravity of the violation. 

The shaft gates are kept closed except when the conveyance is at tht 
collar and there are signs posted saying to keep the door shut. (Tr. 135. 
The rails are on leveled ground and it would be highly improbable that a 
rail car would roll into the shaft on Its own. It would take two or more 
people or a tieavy piece of equipment to push a car into the shaft. Even 
then, respondent offered testimony to the effect that- a car could not ro' 
through the shaft gates which are made from quarter inch steel and 
completely cover the shaft. (Tr. 136 and 15 3). 

For the reasons stated above, I conclude that the possibility of an 
accident steeraing from this violation would be remote. If an accident w< 
to occur, however, it could be serious in nature and affect up to thirte< 
miners. (Tr. 24). If find that the appropriate penalty, for this violati< 
is $100.00 

Citation No. 151099 


Citation no. 151099 alleges a violation of a mandatory safety stand; 
30 C.F.R. 57.12-68, which provides that: "Transformer enclosures shall b< 
kept locked against unauthorized entry." 

The sole issue is whether the transformer enclosure was "locked" as 
defined by the standard. 

The facts are undisputed. The transformer enclosure consisted of a 
chain link fence 5 to 7 feet high which was stretched and tied to the 
corner posts. (Tr. 27 and 141). The chain link fence was attached to th< 
four corner posts with wire. (Tr. 34). 

Mr. Aragon issued the citation based on his belief that 57.12-68 
requires that there be a gate that is locked and that hooking a piece of 
wire to hold the chain link to the post did not meet the requirements of 
the standard. 


be installed and respondent had posted danger signs on the fence. (Tr. 14 
and 142). 


If an injury were to occur it could have been oE a serious nature. 
However, it would be only slightly easier to gain admittance to the 
transformer the way the fence was constructed the day the citation was 
issued than if the gate had been completed and was padlocked. 

For the reasons stated above, I find that a penalty oE $20.00 is 
appropriate. 

Citation No. 151601 


Mine inspector, Charles Sisk, issued Citation no. 151601, alleging 
a violation of 57*.3-22_/ in that "proper ground control practices were 
not being followed by a miner ..." Mr. Sisk testified that the miner 
was installing roof support starting at the face and working back toward 
the existing ground support. It is an improper practice to go under 
unsupported ground to start installing rooE bolts. (Tr. 72). The inspect 
stated that the problem with installing rooE support, the way it was bein 
done by the miner in the instant case, is that he was 25 feet from any 
existing support. (Tr. 73). Although Mr. Sisk tested the ground and it 
appeared to be all right, he testified that the practice or how the miner 
was proceeding was what concerned him, rather than the condition of the 
ground. (Tr. 102). 

Respondent argues that MSHA should not determine when ground support 
is required. (Respondent's brief at p. 10). This, however, is not the 
issue in the present, case. The only determination to be made is whether 
proper ground control practices were being followed. Respondent contends 
that the ground was in good condition and did not require bolting and 
therefore the petitioner did not prove that proper practices were not bei 
followed. Furthermore, respondent claims, that the miner was acting on hi 
own and the respondent cannot be held responsible for his actions. 


1/ 57.3-22 Mandatory. Miners shall examine and test the back, face, and 
ribs of their working places at the beginning of each shiEt and frequentl 
thereafter. Supervisors shall examine the ground conditions during daily 
visits to insure that proper testing and ground control practices are bei 


starting from the face and bolting out. lir. \ti), me race cnau cne 
method being used by the miner was not sanctioned by the company and w* 
not the general practice in the mine, does not relieve the respondent c 
liability. Secretary of Labor v. Nacco Mining, Company Docket No. V1NC 
76X99-P, (April 29, 1981~T 

1 find that the citation should be aEfirmed. Once it was determir 
that ground support was going to be put in, it was the responsibility c 
the respondent to see that it was done in a proper and saEe manner. 

Penalty Assessment 


Although the ground appeared to be solid, if a roof fall were to c 
a fatality could result. I find that the violation was of a serious 
nature and that a penalty of $200.00 is appropriate. 

Citation No. 151607 


While inspecting the car shop, Mr. Sisk issued Citation no. 151607 
based on the fact that a portable drill did not have a proper prong in 
electrical plug, thereby removing the continuity of the grounding circu 
(Tr. 84 ).lj 

Respondent does not refute the fact that the grounding prong in th 
plug was missing. Rather, respondent contends that petitioner failed i 
his burden of proof in not proving that the drill was not otherwise 
grounded or was not provided with equivalent protection. 

Petitioner claims that the drill was portable and therefore the on 
proper grounding device would be the three prong plug. (Tr. 91). To 
support respondent's position, that the drill had become a fixed piece 
equipment, George Ruff testified that the drill press was bolted to a 
bench, which was then welded to a rock bolt plate. (Tr. 170). 

I agree with petitioner that it was a portable drill. There is 
nothing in the record that convinces me that the drill could not have b 


2/ Citation no. 151607 alleges a violation of mandatory aafety standar 
57.12-25 which provides that: 

"All metal enclosing or encasing electrical circuits shall be 
grounded or provided with equivalent protection. This re- 

n 111 roironl- it a <3 ruth annl.. h n l\.f fur. > i tl 



I find that a violation did occur. The record is void of any evidenci 
that would prove that there was another method of grounding being used whei 
the citation was issued. Petitioner established a prima facie case througl 
the testimony of Mr. Sisk. Respondent then had the burden of proving that 
the drill had been grounded in a way other than by the missing prong or 
there was equivalent protection. This respondent failed to do. 

Penalty Assessment 


I find the respondent negligent in that it knew or should have known 
of the condition. Mr. Sisk testified that if the drill were to become 
energized the 120 volts could injure or even prove to be fatal. (Tr. 92). 
Based on his testimony, I find the violation to be of a serious nature. A 
penalty of $130.00 is assessed for the violation. 

Citation Nos. 151604 and 151614 

Citation nos. 151604^/ and 151614^/, both oE which allege a 
violation of mandatory safety standard 57.12-10, will be discussed 
together. The standard allegedly violated provides that: 

57.12-10 Mandatory Telephone and low potential signal wire 
shall be protected, by isolation or suitable insulation, or 
both, from contacting energized power conductors or any other 
power source. 

Respondent does not contend that the phone lines were isolated from 
the power cables. The sole issue, therefore, is whether there was 
"suitable insulation." 


2/ Citation 151604 reads as follows: The mine telephone line is in 
physical contact with 480 power cables at the 31E-8 substation (3 different 
cables - 480 voits) and with the 18N feeder cable at 18N-31E intersection. 
All of these (4) power cables were energized (480 volts). 

3/ Citation 151614 reads as follows: On the 640 level from the station ou! 
to the 640 transformer station the telephone circuit is in direct physical 
contact with the 2300 volt primary feeder in 3 places and in contact with2 


a power cable. In support of his position, petitioner cites a policy 
memorandum, dated February 21, 1975, issued by the Assistant Administral 
Metal and Non-Metal Mine Health and SaEety of the Mining Enforcement am 
Safety Administration, the predecessor to MSHA. The memorandum interpri 
30 C.F.R. § 57.12-82, which is similar to 30 C.F.R. § 57.12-10. The 
memorandum states that, "Jacketing as provided.on a powerline by the 
manufacturer is not adequate Eor the insulating purposes of Federal 
mandatory standard 55, 56, 57.12-82. Additional insulation or separate 
must be provided ..." 

Respondent contends that the company was in compliance. It is 
Respondents position that all the wires were adequately insulated and tl 
the standard does not require insulation in addition to that which is 
already contained in the cables and wires. 

Respondent's expert witness was Robert Witter, an electrical engine 
He testified that Respondent's Exhibit 18, which is a piece of cable 
similar to that used in the 31 East 8, is a shielded multi-conductor cal 
The cable consists of three inner conductors which are surrounded by a 
layer of insulation. The conductors are surrounded by a filler and thei 
covered by a concentric shield. Outside the shield there is another la; 
of filler and then the jacket. (Tr. 161, 188-189). Respondent's Exhibil 
19, the 2300 volt cable was constructed in a similar manner (Tr. 193). 
The phone line, Mr. Witter stated, was a "shielded" cable. Shielded me. 
that there is a thread of wires that encircle the insulated conductors * 
the wires are then covered by an outer jacket. (Tr. 187). 

In his opinion there would no possibility of the phone line becomii 
energized if it came into contact with either of the cables because thei 
was adequate insulation. (Tr. 191 and 193). 

1 find that both the phone lines and power conductors were adequat< 
insulated within the meaning of the standard. Petitioner's argument th. 
additional insulation is needed for compliance is unconvincing. If in 
additional insulation is required, the standard is unclear and does not 
give adequate notice to mine operators. 

This position is further supported by Judge Edwin S. Bernstein in 1 
interpretation of facts and standard 30 C.F.R. § 57.12-82, both of whicl 
are similar to the present case. He held that," the "insulation" insta 
by the manufacturer "insulated" the cables within the meaning of the 
standard ... iE the Secretary of Labor required some special kind of 
insulation or some additional insulation, he should have specified that 
the standard." Secretary of Labor v. Homestake Mining Company CENT 79-' 
August 20, 1980, review granted. 


The proposed settlement agreement is hereby approved for the c 
listed below and respondent is ordered to pay the designated amount 


Citation 

151089 

$160.00 

Citation 

151090 

$122.00 

Citation 

151093 

$180.00 

Citation 

151094 

$ 72.00 

Citation 

151096 

$140.00 

Citation 

151098 

$ 78.00 

Citation 

151440 

$210.00 

Citation 

151441 

$180.00 


Citations 151092 and 151097 are vacated. 

Citation 151095 is affirmed and Respondent is ordered to pay a 
$100.00 penalty. 

Citation 151099 is affirmed and Respondent is ordered to a $20 
penalty. 

CENT 79-252-M 

The proposed settlement agreement is hereby approved as listed 


Citation 151439 $210.00 
Citation 150800 $195.00 
Citation 151603 $ 84.00 
Citation 151609 $195.00 
Citation 151610 $210.00 
Citation 151611 $195.00 
Citation 151612 $195.00 


Citations 151606, 1516Q4 and 151614 are vacated. 

Citation 151601 is affirmed and respondent is ordered to pay a 
penalty. 

Citation 151607 is affirmed the proposed penalty of $130.00. 
CENT 79-262 


The proposed settlement agreement, whereby respondent agreed t( 
fhe proposed penalty of $106.00 for Citation 151446 is approved. 

Respondent is ordered to pay the sum of $2,982.00 within forty 


Wayne E. Bingham, Esq. 
PICKERING & BINGHAM 
920 Ortiz, N.E. 

Albuquerque, New Mexico 8710fi 



OZARK-MAHONING COMPANY, 

Contestant 

v. 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Respondent 


Contests of Citations 

Docket No. LAKE 80-253-RM 
Citation No. 365457; 2/14/80 

Docket No. LAKE 80-254-RM 
Citation No. 366115; 2/14/80 

Barnett Mine 


DECISION 


Shortly after the two cases captioned above were assigned to me, 
the Contestant agreed that they be consolidated with the related penalty 
cases when filed (see letter of May 1, 1980, from Contestant). On 
April 10, 1981, I was advised that the penalty cases had been filed 
and assigned to Judge Laurenson and had already been heard by him. 

Judge Laurenson has now issued his decision in Secretary of Labor 
v. Ozark Mahoning Company , LAKE 80-336-M and LAKE 80-337-M (May 26, 1981). 

Judge Laurenson accepted a settlement as to one of the citations 
involved herein and assessed a penalty as to the other citation. That 
decision is binding on me. 

The citations under review are accordingly affirmed. ^ 

Charles C. Moore, Jr. 

Administrative Law Judge 


Distribution: 


Mr. M. L. Hahn, S. & I. R. Director, Ozark-Mahoning Company, P, 0. 
Box 57, Rosiclare, IL 62982 (Certified Mail) 

William G.* Posternack, Esq,, U.S. Department of Labor, Office of 
the Solicitor, 230 South Dearborn Street, Chicago, IL 60604 (Certified 
Mail) 
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MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
ex rel THOMAS ROBINETTE, 

Applicant 

v. 


Docket No. VA 79-141-D 


UNITED CASTLE COAL COMPANY, 

Respondent 


DECISION ON REMAND 


Appearances: Janies H. Swain, Esq., Office of the Solicitor, U.S. Depa 

of Labor, Philadelphia, Pennsylvania, for Applicant; 
Michael L. Lowry, Esq., Ford, Harrison, Sullivan, Lowry 
Sykes, Atlanta, Georgia, for Respondent. 

Before: Chief Administrative Law Judge Broderick 


On April 3, 1981, the Commission remanded this case for a determin 
as to "whether [Complainant] Robinette would have been fired for his 
unprotected activity alone." Com. Dec. at 17-18. The parties were 
ordered to file briefs on the issue, and were given the opportunity to 
offer additional evidence. The Secretary of Labor filed- a brief, but 
Respondent stated that it was in receivership and unable to afford the 
expense of filing a brief. Neither party sought to introduce additions 
evidence. 


The evidence shows that there were a number of factors involved in 
Respondent's decision t6 discharge Robinette. He allowed his cap cord 
to be severed, he shut down the belt conveyor, he disconnected the mine 
phone, he failed to grease the feeder, he permitted a miner to run 
through and destroy a line curtain while working as a miner-helper, and 
on a number of occasions he generally neglected his duties. Of these 
factors, I found the shutting down of the belt conveyor to be activity 
protected under § 105(c). This was not cited by Respondent as a reason 
for discharging Robinette, but the Commission found as I did that it 
played a role in the discharge. Com. Dec. at 16. The Commission furth 
found that Robinette had engaged in unprotected activities which were 
involved in the decision to discharge him. The Commission characterize 
the act of disconnecting the phone as "a flagrant disregard of mine 
safety." Com. Dec. at 17. 

Respondent has the burden of proving by a preponderance of all the 
evidence that it would have fired Robinette solely because of the unpro 
activities. Secretary of Labor ex rel Pasula v. Consolidation Coal Co. 
2 FMSHRC 2786. 2800 (1980'). 



Percy Sturgill, section foreman, testified that on May 30 Robinette 
worked on the belt feeder and that part of his job was to grease the 
tailshaft. On May 31 the feeder tailshaft broke and Sturgill concluded 
that this was caused by failure to grease it the previous day. Sturgill 
remonstrated with Robinette about this failure. On May 31, while 
Robinette was working as a miner-helper, the miner ran through and 
destroyed a line curtain. Sturgill blamed this incident on Robinette. 
These incidents figured in Respondent’s decision to discharge him on 
June 4. 


At the time of the cap lamp incident, Sturgill testified that he 
saw Robinette disconnect the mine phone. He had a discussion with 
Robinette concerning the feeder being shut down, and Robinette's light 
being out. Although he did not discuss the phone incident until after 
Robinette returned from shovelling spillage on the* beltline, it is clear 
that the phone incident was also involved in Respondent’s decision to 
discharge Robinette. 

On the present record, it is difficult to decide whether Respondent 
would have fired Robinette solely for the acts and omissions described 
in the prior two paragraphs because it obviously involves a hypothetical 
set of circumstances. It is clear, however, that shutting down production 
(which I found to be protected and the Commission affirmed) was the 
final act or event for which he was fired. Using a test recently employed 
by the NLRB, 

[I]n those instances where after all the evidence has been 
submitted, the employer has been unable to carry its burden,[I] 
will not seek to quantitatively analyse the effect of the unlawful 
cause once it has been found. It is enough that the employee’s 
protected activities are causally related to the employer .action 
which is the basis for the complaint whether that "cause" was the 
straw that broke the camel's back or*a bullet between the eyes, if 
it was enough to determine events, it is enough to come within the 
proscription of the Act. 

Wright Line , 105 LRRM at 1175 n. 14. 


jV But cf . Texas Dept, of Community Affairs v. Burdine , _ 

U.S. _, 25 FEP Cases 113 (1981), a case brought under Title VII 

of the Civil Rights Act. 


not testify that he would have fired him for any .activities. The decisioi 
to discharge was made by Jack Tiltson, Respondent’s Vice President, who 
did not testify at the hearing. Tiltson was told of the protected and 
unprotected activities, and it would be speculative on this record to 
decide whether or not he would have regarded the unprotected activities 
as sufficient grounds for discharge. There is no evidence of disci¬ 
plinary action taken by Respondent involving like conduct in the past. 

It is not enough that Robinette's work performance was less than 
exemplary. It is not enough that he "deserved" to be discharged, not 
enough that his unprotected activity was "a flagrant disregard of mine 
safety." Since I cannot accurately assess the extent to which his 
unprotected activity motivated the discharge, I must conclude that 
Respondent’s burden has not been carried. 

ORDER 


I conclude on the basis of the whole record that Respondent has not 
established by a preponderance of the evidence that Robinette would have 
been discharged for unprotected activities alone. 

Therefore my order of March 13, 1980 IS REAFFIRMED. 


I 

J James A. Broderick 

Chief Administrative Law Judge 
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secretary of labor, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 


v. 


Civil Penalty Procee 

Docket No. PENN 80-2 
A,0. No. 36-02347-03 

Preparation Plant 


BRADFORD COAL COMPANY, INC., 

FUEL FABRICATORS, INC., 

INDIANA STEEL AND FABRICATING CO., 
Respondents 


DECISION AND ORDER 

On June 16, 1981, this matter came on for a hearing o: 
(1) cross motions for summary decision filed by Fuel Fabri 
tors Co., Inc., and the Secretary, (2) a motion to dismiss 
Indiana Steel and Fabricating Co. , and (3) a motion to 
implead a third party respondent. By order of June 1, 198 
Bradford Coal Co. was dismissed from the case. 

The cross motions are supported by a stipulation of 
material facts and waiver of an evidentiary hearing. Indi 
Steel moved to dismiss on the ground it paid the only pena 
with which it was charged. 1/ Fuel Fabricators opposes th 
motion on the ground that Indiana Steel as general contrac 
was legally responsible for the five violations in questio 
Based on an independent evaluation and de novo review of t 
circumstances, I conclude the motion to~3ismiss as to Cita 
N 6 . 846927 should be denied but as to the other four elect 
violations it is granted. As to the four electrical viola 
the Secretary's motion for summary decision against Fuel 
Fabricators is A granted and the cross motion denied. 

Findings of Fact 

1. At all times pertinent, Fuel Fabricators and Indi 
SteeL and Fabricating Company were mine operators and stat 



over ana supervisory responsibility tor compliance witr 
the Mine Safety Law at the site of the preparation plar 
in question. 


3. Except as indicated, at the time the violatior 
alleged occurred, Indiana Steel, the builder-operator, 
overlapping control over and supervisory responsibilit} 
compliance with the Mine Safety Law at the site of the 
preparation plant in question. 

4. The stipulated and undisputed 2/ facts show Fi 
Fabricators and Indiana Steel were jointly and several] 
liable for the condition set forth in Citation No. 846‘ 

5. The stipulated facts show Fuel Fabricators anc 
electrical contractor and statutory agent, Meyer Broth* 
Philipsburg, Pennsylvania, were responsible for the el* 
equipment violations found in Citations Nos. 846929, 8^ 
846931 and 846932. 

6. The stipulated facts show Indiana Steel had nc 
responsibility for creation or abatement of the conditj 
on the electrical equipment. 

Conclusions of Law 


1. The claim that the construction site and the c 
activity at the new coal preparation plant were not sut 
to regulation under the Mine Safety Law is without merj 
I find Congress intended to subject the construction ac 
involved in building the new plant to MSHA jurisdictior 
and regulation from the time the first miner-employees 
entered the site to commence work on the new plant. Tt 
that Fuel Fabricators failed to file an identity report 
within 30 days after it opened the mine site was no grc 
for denying MSHA jurisdiction to regulate that activity 
The express terms of the Act as well as its legislative 
history show Congress intended coverage of the Mine Sai 
Law to be as broad as the constitutional power conferre 


" 27 Where the parties fail to show there is a disp 

issue of fact, it is unncessary to hold an evidentiary 
hearing. Costle v. Pacific Legal Foundation. 445 U.S. 
(1980). - - 


\-»udx. x. um, iNu, nurG /j-o/y ui iriL. , ujia, 

OALJ, May 19, T975), aff'd. 1 MSHC 1362 (1975); Secretary 
v.. Shingara , 1 MSHC 1450 (M.D. Pa. 1976); Marshall v. Bosack , 
I MSHC 1671 (E.D. Pa. 1978); Energy Fuel Nuclear, Inc." I 
MSHC 1747 (1979); Sun Landscaping £ Supply Co77 'ITMSHC 2444 
(1980). 

Congress , has plenary power to regulate activities in 
and affecting interstate commerce and in this instance has 
specifically determined that the construction of structures 
and facilities including "custom coal preparation facilities’ 
that are "to be used in" the processing of coal to be sold 
either locally or in interstate commerce is an activity 
subject to regulation. § 3(h)(1) of the Mine Safety Law. 

30 U.S.C. § 802(h)(1). Cases cited, supra . See also , 

Texas Utilities Generating Company , 1 MSHC 2091 (19 79) ; 

Heart of Atlanta Motel v. IKS., 379 U.S. 241 (1964); Katzenbc 
v. McClung , 3 79 U.S~294 (196^); Wickard v. Filburn , 317 
U.S~ 111 (1942) . As the stipulated factS| and the reasonable 
inferences to" be drawn therefrom show, there was apparently 
a steady flow of construction materials to the mine site 
from the time Indiana Steel began its construction of the 
$17,000,000 facility. I find, therefore, there was a direct 
nexus between the construction activity at the mine site and 
the flow of goods and materials in commerce. United States 
v. Dye Construction Company , supra . I also find that even if 
all of the construction materials used in the new plant were 
produced and purchased wholly within the state of Pennsylvanj 
the business of building coal preparation plants is a class 
of activity the cumulative effect of which clearly affects 
interstate commerce. Usery v. Lacy, 628 F.2d 1226 (9th Cir. 
1980); Godwin v. OSHRC , 540 F.2dKTl3 (9th Cir. 1976) and 
cases cited supra . 

2. As the foregoing shows, Fuel Fabricators' suggestior 
that the Act does not apply until the coal preparation plant 
becomes operational, i.e., actually processes coal for sale 
in or affecting commerce is also without merit. Texas 
Utilities Generating Company , supra ; Energy Fuel Nuclear, Inc 
supra . In enacting the Act7 Congress made a specific findTnj 
that. "the.‘disruption of production and the loss of income to 
operators and’miners as a result of coal or other mine 
accidents or occupationally caused diseases unduly impedes 
and burdens commerce." 30 U.S.C. § 801(f). Thus, Congress 
has determined that a class of activity, unsafe mine operatic 


find is consistent with the congressional piupose to reacn 
as broadly as constitutionally permissible working conditions 
and practices in the nation's mines, since n^nuniform coverage 
would give unsafe employers a competitive _ advantage. The 
"substantial economic effect test makes irrelevant any 
determination of what is in or- out of the current of 
commerce". United States v, Wrightwood Dai_ry^Co^_ , 315 U.S. 

110 119 (1942). An activity that takes place wholly 

intrastate may be subjected to congressional regulation 
because of the activity's impact in other states--regardless 
of whether the activity itself occurs before or during or 
after interstate movement. United States v. Rock Ro ' Co- 
operative, Inc., 307 U.S. 533, 5IT9 (1939). Accoru: Shreve - 
port Rate "Cases, 234 U.S. 342 (1914). As the Supreme 
Court has noted: "There is a basis in logic and experience 
for the conclusion that substandard labor conditions among 
any group of employees, whether or not they are personally 
engaged in commerce or production, may lead to strife disrupt 
an entire enterprise." Maryland v. Wirtz , 392 U.S. 183, 

192 (1968). See also , Perez- v . U. S , ~402 U. S . 146 (1971); 
Marshall v. Bosach," supra; Marshall v. Kra ynak , 1 MSHC 
1685 (W.D. Pa. 1978); Godwin v. OSHRC , supra ; Usery v. Lacy , 
supra ; Island County Highway Dept. , I MSHC 1174 (1980) ; 

Ogle Co. Highway Dept. , 2 MSHC 1255 (1981) . 

3. Under the Mine Safety Law, Fuel Fabricators, the 
owner-operator, and its independent contractors Indiana 
Steel and Meyer Brothers were responsible for mine safety 
hazards which they either created or had responsibility 
for abating at the new preparation plant. Old Ben 

Coal Company , 1 MSHC 2177 (1979), af f' d , unpub lisTied order, 
ID. C~Cir . December 9, 1980), see , 2 MSHC 1065; Republic 
Steel Corporation, 1 MSHC 2002 (1979) ; A.B.C. v. Andrus, 581 
f. 2d 853 (DC. Cir. 1978)-, BCOA v. Secretary , 547 F.2cT240 
(4th Cir. 1977); S. Rpt. 95-181, 95th Cong., 1st Sess. 14 
(1977). 

4. In the execution of their responsibility for 
enforcement of the Act, the Secretary and the Commission are 
authorized to assess and to apportion or allocate civil 
penalties between independent contractors and owner-operators 
In the exercise of its adjudicatory oversight power, the 
Commission has the ultimate authority to determine de novo 
the allocation of responsibility for contested violations. 
BCOA v. Secretary , supra at 247; NISA v. Marshall , 1 MSHC 


45.2(c). 


5. The stipulated and undisputed facts show Fuel 
Fabricators and Indiana Steel shared functional control ove 
the area involved in the violation cited in Citation No. 
846927 in that the latter was responsible for placing the 
combustible debris within 25 feet of the flammable liquid 
storage tank and the former for removal of the same. I 
conclude that by entering into a joint arrangement and 
responsibility for accumulation and removal of the debris 
these parties shared equal responsibility for compliance ar 
for the violation that admittedly occurred. 

6. Based on an independent evaluation ,and de_ novo 
review of the circumstances including the gravity (low) anc 
the negligence (slight), I find, after taking into account 
the other statutory criteria, that the amount of the penalt 
warranted is that recommended by MSHA, namely, $130, one 
half of which is assessed against Fuel Fabricators and the 
other half against Indiana Steel. 3/ The violation will be 
recorded as part of the prior history of both operators . 

7. The stipulated facts show the four electrical 
violations were perpetrated as the result of actions by Fu< 
Fabricators and/or its electrical contractor Meyer Brother; 
The undisputed facts show Indiana Steel had neither functi* 
nor supervisory responsibility for these violations. Whil« 
the owner operator is automatically responsible for violat: 
by its independent contractors, I can find nothing in the 
law or its underlying policy that makes independent builde: 
operators vicariously liable for violations by owner-opera* 
and other contractors working on the same site in the absei 
of a showing that with the exercise of due diligence the 
general contractor should have been aware of the violation 
and taken realistic action to abate the same in order to 
protect its own employees or subcontractors. Compare, 
Anning-Johnson Co. v. OSHRC , 516 F.2d 1081 (7th Cir. 1975] 
Grossman Steel & Aluminum Corp. , 4 OSHRC, BNA, 1185 (1975) 
with Central of Georgia R.R. v. OSHRC 576 F.2d 620 (5th 
Cir. l<mv. 


3/ At the hearing, Indiana Steel agreed to drop any 
further contest of this violation and to pay a penalty of 
$65.00. 


contract out its statutory responsibility as owner-operator 
so also, it may not seek to have the Commission impose a 
duty of contribution or indemnification where there is no 
basis in fact for finding the independent contractor jointl; 
or severally liable. I realize that the right to indemnifies 
may arise without agreement and by operation of law to 
prevent a result which is regarded as unfair or unjust. 

This remedy, however, it limited to indemnitees who are 
personally free from fault such as where an owner-operator 
held vicarously liable for the violations of a culpable 
independent contractor. W. Prosser, Handbook of the Law of 
Torts , § 51 at 310-311 (4th ed. 197l)T 

9. While it might have been logical for MSHA to charg 
Meyer Brothers as well as Fuel Fabricators with the four 
electrical violations, this is no defense to Fuel Fabri¬ 
cators. 4/ The fact that another employer may be jointly 
responsible*is irrelevant to a finding of violation by the 
employer actually cited. Central of Georgia R.R. v. OSHRC, 
supra , 576 F.2d 625. 

10. Based on an independent evaluation and de novo 
review of the circumstances, I find Fuel Fabricators and no 
Indiana Steel was responsible for the four electrical 
violations. I further find that in each instance the 
gravity was low and the negligence ordinary and after takin 
into account the other statutory criteria the amount of the 
penalty warranted for each violation is that recommended by 
MSHA, namely: 


Citation 

Amount 

846929 

$122 

846930 

140 

846931 

66 

846932 

140 


ORDER 


Accordingly, it is ORDERED: 


4/ Meyer Brothers was not cited because its presence 
at the site had long since been terminated. 


3. That Che Secretary's motion for summary decision 
against Fuel Fabricators is GRANTED IN PART and otherwise 
DENIED; 

4. That for the five violations found, Indiana Steel 
pay a penalty of $65 and Fuel Fabricators a penalty of $533 
on or before Wednesday, June 30, 1981 and that subject to 
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SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSKA), 

Petitioner 


v. 

JOHN L. HAVILAND, ROBERT P. 

HAVILAND, AND CLEVE RENTSCHLER, 
d/b/a/ HAVILAND BROTHERS COAL 
COMPANY, 
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Civil Penalty Proceedings 

Docket No. VINC 79-93-P 
A.0. No. 12-01A33-03002 

Docket No. VINC 79-102-P 
A.O. No. 12-01433-03003 

Haviland Strip Mine 


DECISIONS 


Appearances: Rafael Alvarez, Esq., Office of the Solicitor, U.S. Deparl 

of Labor, Chicago, Illinois, for the petitioner; 

George A. Brattain, Esq., Terre Haute, Indiana, for the 
respondent. 

Before: Judge Koutras 


Statement of the Proceedings 

These proceedings concern proposals for assessment of civil penaltie 
filed by the petitioner against the respondent pursuant to section 110(a] 
the Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 820(a), charj 
the respondent with two alleged violations of certain mandatory safety ai 
health standards found in Part 71, Title 30, Code of Federal Regulations . 
Respondent filed timely answers and a hearing was convened in Terre Haut< 
Indiana, on July 1, 1980, and the parties appeared and participated ther« 
In view of a pending court action taken by the Secretary at the time the 
hearing was conducted, respondent's participation was limited to a jurist 
tional argument asserting that respondent is not subject to the Act becai 
it is a small, family-owned business, whose products are sold only intra¬ 
state within the State of Indiana, and to a limited cross-examination of 
petitioner's witnesses. Aside from its jurisdictional arguments, respom 
offered no defense to the citations and presented no testimony or other < 
dence disputing the citations. The hearing was recessed and continued ui 
May 19, 1981, when a second hearing was conducted for the purpose of per¬ 
mitting respondent to present its case. The parties appeared, but the 
respondent again declined to present any testimony or evidence in defense 
of the citations, and reasserted its previously advanced jurisdictional 
arguments. 



stipulations ana agreements entered into by the parties, including matters 
which are part of the record in the litigation pending in the district court 

Issues 


In addition to the jurisdictional question, the issues presented in the 
proceedings are (1) whether respondent has violated the provisions of the Ac 
and implementing regulation as alleged in the proposals for assessment of 
civil penalties filed in these proceedings, and, if so, (2) the appropriate 
civil penalties that should be assessed against the respondent for the alleg 
violations based upon the criteria set forth in section 110(i) of the Act. 
Additional Issues raised by the parties are identified and disposed of in th 
course of these decisions. 

In determining the amount of a civil penalty assessment, section 110(i) 
of the Act requires consideration of the following criteria: (1) the opera¬ 
tor’s history of previous violations, (2) the appropriateness of such penalt 
to the size of the business of the operator, (3) whether the operator was 
negligent, (4) the effect on the operator’s ability to continue in business; 
(5) the gravity of the violation, and (6) the demonstrated good faith of the 
operator in attempting to achieve rapid compliance after notification of the 
violation. 


Applicable Statutory and Regulatory Provisions 

1. The Federal Mine Safety and Health Act of 1977, Pub. L. 95-164, 

30 U.S.C. § 801 et seq . 

2. Section 110(i) of the 1977 Act, 30 U.S.C. § 820(1). 

3. Commission Rules, 29 C.F.R. § 2700.1 et seq . 

Findings and Conclusions 

The thrust of respondent’s defense in this case is the assertion that 
it operates a small family-owned raining operation as a part-time venture 
employing no one but the owners, and that any coal which is mined is sold 
strictly intrastate to local customers. 

Respondent contends that its operation does not meet the definition of 
"interstate commerce" as provided by law, and asserts that it is not subject 
to the Act since its activities are conducted solely within the State of 
Indiana, and because its activities do not in any way affect commerce. In 
order to decide this question, it is necessary to examine the constitutional 
underpinnings of Federal jurisdiction over the mining industry. 


Ci.1 u 


In Wlckard v, Fllbnrn , 317 O.S. Ill (1942), t he 
law regulating the production of wheat which was not Intended 
for commerce but wholly for consumption on the farm. Id* at 1 
Court stated that "even if appellee's activity be local and thou] 
be regarded as commerce, it may still, whatever its nature, be r< 
Congress if it exerts a substantial economic effect on interstate 
and this irrespective of whether such effect is what might at soi 
time have been defined as 'direct 1 or ’indirect.”' Id. at 125. 


In 1975, the Court elaborated on this idea, stating that "[■ 
that is purely intrastate in character may be regulated by Congr 
activity, combined with like conduct by others similarly situate, 
commerce among the States or with foreign nations." Fr^ v. Unit 
421 U.S. 542, 547 (1975). More recently, the Seventh Circuit Co 
relied upon Wlckard when it said that the commerce clause "has c 
that Congress may regulate activities which affect interstate co: 
United States v. Byrd , 609 F.2d 1204, 1209 (7th Cir. 1979) (emph 
original). 


These principles have often been relied on by the lower cou 
on the coverage of the present Act and its predecessor, the Fede 
Health and Safety Act of 1969. One leading case is Marshall v. 
457 F. Supp. 907 (W.D. Pa. 1978), aff'd. , 604 F.2d 231 (3d Cir. 
denied , 444 U.S. 1014 (1980). There, the Court upheld the appli 
the 1969 Act to a small mine which was owned and operated entire 
brothers. No other personnel had worked there for at least 7 ye 
brothers had no intention of hiring other employees in the futur 
brothers contended that all of the coal which they rained was sol 
within the State of Pennsylvania and did not involve interstate 
at 908. The defendants admitted, however, that more than 80 per 
production was sold to a paper-processing corporation which was 
engaged in interstate commerce." Id. at 909. The Court held th 
selling by the defendants of over 10,000 tons of coal annually t 
producer whose products are nationally distributed enters and af 
state commerce within the meaning of * * * the Act." Id. at 911 


A similar case was Secretary of the Interior v. Shingara , 4 
693 (M.D. Ps. 1976), involving a mine which was operated entirel 
brothers, Edward and Frederick Shingara. In the words of the Cc 
[wentl underground, while Frederick [did] the hoisting." Id_. at 
Court found that the fruits of their labor were sold as follows: 

The Shingara coal is sold primarily to Calbin V. Lenig 
of Shamokin, Pennsylvania who resells it, along with other 


powder which is shipped to customers outside of Pennsylvania. 

And, at pages 694-695: 

Congress intended to regulate commerce to "the maximum 
extent feasible through legislation." S. Rep. No. 1055, 

89th Cong. 2d Sess. 1 (1966) U.S, CODE CONGRESSIONAL AND 
ADMINISTRATIVE NEWS, 89th Cong. 2d Sess<. 2072. 

k i< k k k k k 

Even if it were determined that the Shingara coal .does 
not "enter commerce" it must be concluded, under the extremely 
expansive intepretations given to the regulatory power of 
Congress, that the activity in question "affects commerce" 
and is thereby subject to the Act. jCf. Heart of Atlanta Motel 
v. U.S, , 379 U.S. 241, 85 S.Ct. 348, 13 L.Ed2d 258 (1964); 

Katzenback ,v. McClung , 379 U.S. 294 , 85 S.Ct* 377, 13 L.Ed,2d 
290 (1964). Although the activity in question here may seem 
on first examination to be local, it is within the reach of 
Congress because of its economic effect on interstate commerce. 

See Beckman v. Mall, 317 U.S. 597, 63 S.Ct. 199, 87 L.ed. 488 
(1942). 

The Shingara Court compared the facts of the esse to the facts in Wic 
and concluded that "the Shingara coal mining activity, which has an even 
direct impact on the coal market, also 'affects commerce' sufficiently to 
subject the mine from which it emanstes to federal control." 

In both Kraynak and Shingara , the coal in question was being sold to 
parties who were engaged in interstate commerce. In other mining cases, 
uch facts were not shown, but the courts nevertheless utilized the semina 
tfickard decision to find that the activities in question "affected commerc 
'Marshall v. Kilgore , 478 F. Supp. 4 (E.D. Tenn. 1979), involved a specific 
agreement between the owner of a coal mine and his buyer that the latter 
would sell the coal only within the state and not place any of it into 
nterstate commerce. In holding that interstate commerce was still 
affected, the Court went back to the following passage from Wickard : 

It can hardly be denied that a factor of such volume and 
variability as home-consumed wheat would have a substantial 
influence on price and market conditions. This may arise 
because being in marketable condition such wheat overhangs 
the market and if induced by rising prices tends to flow into 
the market and check price increases. But if we assume that 


defendant's coal is soio onxy ^uua^a.v. —- 
commerce, since its mere presence in the intrastate market would 
the supply and price of coal in the. interstate market. 478 F. S, 

See also Marshall v. Bosack, 463 F. Supp. 800, 801 (E.D. Pa., 
does not "require - that the effect on interstate commerce be substa, 
effect at all will subject [the operator] to the Act a coverage ) 


In Kraynak, the Court rejected the argument that since there 
miners, other than the partners, the Act's provisions did not app. 
mine, and in so doing stated as follows: 

The legislative history of the Act clearly indicates thi 
Congress did not intend to create a special class of mines 
exempt from its coverage. The framers were concerned 
specifically with the Nation’s attitude permeating the coal 
industry that raining was a hazardous occupation. Despite th 
hazardous nature, the Human Resources Committee was determin 
that these hazards be substantially reduced or eliminated. 
1977 U.S. Code, Cong, and Adra. News, Volt. 3 page 3403. To 
this effect, the Committee announced that it was essential 
that there be a common regulatory program for all operators 
and equal protection under the law for all miners. 


By requesting support for differentiation between owner 
operated mines from non-owner miners where employees labor, 
the defendants seek to place a value on an owner-operator's 
life as far below that of a miner in any employer-employee 
setting. The fact thst one is part owner of an enterprise 
does not, in and of itself, give a court leave to allow such 
an owner the right to expose himself to unnecessary harm 
where Congress has otherwise directed. 


Marshall v. Anchorage Plastering Company and QSAHRC , (9th Ci 
No. 75-2747, February 2, 1978, 6 OSHC, held that a company that u 
ment and materials from out of state and used telephone and mails 
in business affecting interstate commerce and is subject to the 0 
Safety and Health Act. The court stated that: "It has been clea 
Wlckard v. Filburn , 317 U.S. Ill (1942), that an activity which i 
a minimal effect on commerce is still subject to regulation if si 
activities, taken as a whole, might have an impact." 

Codwin v. Occupational Safety and Health Review Commission , 
1013 (9th Cir. 1976), involved a company which was clearing land 




•oJ ^ 4 7 \ 7; ® auuuiubirative adjudication ot that case, 

Review Commission held that the company was not engaging in a business 

affecting commerce because at the time of the citation and hearing it had 
completed its plans to plant a vineyard and hence had not engaged in a bu 
ness affecting commmerce. The court reversed the Commission, and, in doi 
so, cited the Congressional statement of findings and declaration of purp 
and policy found in the Occupational Safety and Health Act of 1979, 29 U. 
§ 651, the legislative history of the Act citing loss of life and injurie 
resulting from job-related hazards, and other circuit court decisions int 
preting the phrase "affecting commerce" which appears in the Act, 29 U.S. 
§ 652(5)* The court concluded that Congress intended the coverage of the 
to be as broad as the commerce clause, and cited Fr£ v. United States , 

421 U.S. 542 (1975), which held "even activity that is purely intraatate 
character may be regulated by Congress, where the activity, combined with 
conduct by others similarly situated, affects commerce." 


Perez v. United States , 402 U.S. 146 (1971), held that Congress may 
a finding as to what activity affects interstate commerce, and by making 
such a finding it obviates the necessity for demonstrating jurisdiction u 
the commerce clause in individual cases. Thus, it is not necessary to pr 
that any particular intrastate activity affects commerce, if the activity 
included in a class of activities which Congress intended to regulate bee 
it finds that the class affects commerce. 


I am aware of only one case where a court held that a mine did not 
affect commerce within the meaning of the Act. Morton v. Bloom, 373 F. S 
797 (W.D. Pa. 1973), involved a one-man mine which had no employees. The 
coal which the defendant produced was sold "exclusively within Pennsylvan 
Id . at 798. The court held that this operation was not the type which th 
Congress intended to cover when it enacted the statute. More significant 
the court found itself unable to conclude "that defendant's one-man mine 
operation will substantially interfere with the regulation of interstate 
commerce." _Id. at 799. Even under the Wickard standard, the court state 
that the mine was "one of local character in which the implementation of 
safety features required by the Act will not exert a substantial economic 
effect on interstate commerce." Id . 

I have carefully reviewed the court's reasoning in Bloom , and I cone 
that it should not be followed in the instant matter. First, I do not be 
the court properly considered all of the possible means by which the Bloo 
operation could have affected interstate commerce. At one point in the 
opinion, the court noted that the "defendant does use some equipment in h 
mine which was manufactured outside of Pennsylvania * * *" 373 F. Supp. a 
798. The court found that this did not bring the defendant's mine within 
ambit of the commerce clause since the purchase of this equipment was "so 
limited that its use would be de minimis." Id. This reasoning, in my vi 



Secondly, and pernaps more iiupwiLdiiL*;, - 

sider Che effects which many one-msn coal mining operations, taken together, 
might have on interstate commerce. Going back once again to the Wickard 
case, the Supreme Court held Chat even if the wheat in question was never 
marketed, "it supplies a need of the man who grew it which would otherwise be 
reflected by purchases in the open market. Home-grown wheat in this sense 
competes with wheat in commerce." 317 U.S. at 128. Similarly, in the 
instsnt case, the coal which the respondent supplies to its customer supplies 
the needs of that customer and would otherwise be reflected by purchases in 
the open market. I believe that such a practice in the open market would 
have enough of an effect, direct or indirect, on commerce to bring respondent 
within the purview of the commerce clause, and thus the Act. My conclusion 
in this regard is further supported by the following facts adduced in these 
proceedings. 


Judge Noland's order of February 24, 1978, includes a finding that while 
Log Cabin Coal Company sells the coal it purchases from the respondent to 
the Logansport Municipal Utility Company, Logansport, Indiana, "there is no 
evidence concerning the area of customers serviced by the utility" (pg. 5, 
Judge's Order). However , a deposition by the Mayor of Logansport, taken on 
March 29, 1978, reflects that he also serves as the utility supervisor. He 
states that 30 percent of the utility coal consumption is purchased from 
Log Cabin, that the utility services the city of Logansport, as well as an 
area approximately 5 miles surrounding the city in all directions, that the 
utility has in excess of 12,000 meters encompassing residential, commercial, 
and industrisl customers, excluding approximately 200 street lights. Some 
of its commercial customers include Alfa Industries, Electric Storage Batter’ 
Krause Milling, Wilson and Company, the General Tire and Rubber Company, and 
Con-rail, formerly the Penn Central Railroad Company. The Mayor also indi¬ 
cated that there are approximately 18 msnufacturing plants in the city, 
employing 9,000 to 10,000 people. 


The Mayor's deposition reflects that the public utility operates under 
the rules of the Federal Power Commission, that it is a publicly owned elec¬ 
trical generating utility, and that it also purchases some of its coal from 
Island Creek Coal Company, located in the State of Kentucky. He also indi¬ 
cated that the utility has purchssed coal from out of state brokers during 
a strike for use by the utility, as well as from the State of Indiana Public 
Service Commission. He had no knowledge of the respondent'a coal mining 
operations. 


Also included in the record are the March 29, 1978 depositions of 
Donald D. Kampengs, general manager of Essex Controls Division Electra- 
Mechanical Group, a subsidiary of United Technologies, a Connecticut 
Corporation; Edward E. Boyles, Customer Services Supervisor, General Telepho 
Company of Indiana; and Harry A. Bahnaman, General Manager. Wilson Produce 


arvice area, including 2,000 business phones, and chat the company purchas 
Dwer from the Logansport Municipal Utility to change its batteries, which 
jrn operates the telephone equipment* 

Mr. Bahnaraan testified that Wilson Prodiict of Logansport is a hog 
Laughtering and food processing plant which is headquartered in Oklahoma 
Lty, Okalhoma. Ninety percent of the products produced in the Logansport 
Lant are shipped outside the State of Indiana by truck and railroad. Powe 
>r the operation of the Logansport plant is purchased from the Logansport 
:ility Company and it is used to operate most of the plant equipment and 
ichinery. The plant is one of the biggest consumers of electricity in 
Dgansport, and it sells products in Iowa, Oklahoma, Minnesota, Kentucky, 
id Massachusetts. The plant is regulated by the U.S. Department of 
jriculture, OSHA, and several State agencies. 

The record also contains the March 28, 1978, depositions of John and 
>bert Haviland, and they include the following testimony. 

1. The surface coal mine which is operated and rained by the 
respondents consists of approximately 20 acres, five of 
which have already been mined. 

2. The equipment used by the respondents in the mining 
operation includes a dump truck, tractor, front-end 
loader, backhoe, and a drag line, all of which is 
operated by use of diesel full or gasoline. 

3. The coal which is mined is loaded onto trucks by means 
of a loader for sale to the Log Cabin Coal Company. 

4. The sales of coal to Log Cabin are consumated by 
telephone calls initiated by the respondents as well as 
by Log Cabin, or in person by Log Cabin, and payment is 
made by' Log Cabin by chech which is usually delivered by 
Log Cabin to the respondents. 

5. While no coal has been mined since January 1978, produc¬ 
tion was curtailed because of a strike and the presence 
of UMWA pickets at respondents mine. However, respondent 
intends to continue mining coal and to continue selling 
its coal to Log Cabin Coal Company. 


Che record also contains a transcript of their testimony of January 4, 197 
before District Court Judge Noland , as well as the testimony of Cleve 
Rentschler. That testimony includes the fact that respondents operate a 
surface strip mine consisting of some 20 acres of coal, that during the 
calendar year 1977, two acres were mined, yielding 9,000 tons, that the 
expenses and profits are shared by the three respondents who operate the 
mine, that for the preceding years of operations, the respondents received 
eight dollars a ton for the coal which- they mined, that they employ no otl 
employees, and that the coal is sold to the Log Cabin Coal Company locatec 
in Brazil, Indiana. 

j n i C8 Memorandum of Points and Authorities in support of its motion 
for summary judgment filed with the Court, the "Secretary makes the followj 
arguments: 


1. A search warrant is not required for an inspection con¬ 
ducted by MSHA pursuant to the Act. 

2. The operation of a mine is a "Class of Activity" found 
by Congress to affect interstate commerce. In support 
of this argument, the Secretary traces the legislative 
history of the laws regulating the coal mining industry, 
including an assertion that Congress has rejected 
coverage of the law based on the number of persons 
working in a mine, and specifically found that mining 
affects interstate commerce. 

3. The record in this proceeding clearly establishes that 
the coal mined by the respondent affects interstrate 
commerce in that it is consumed at Logansport, Indiana 
where it is converted to electrical power to supply part 
of the needs of the local community of Logansport through 
a local utility company, as well as the needs of several 
manufacturers whose products directly enter interstate 
commerce. The Secretary also notes that during a 1978 
strike when respondents were not mining coal, the 
Logansport utility was forced to purchase coal from a 
supplier in the state of Kentucky at higher prices and 
that this establishes an effect on interstate commerce. 

The Federal Coal Mine Health and Safety Act of 1969, and the 1977 
Amendments are remedial legislation and should be given a liberal interpri 
tion. This was the intent of the Congress and it has been echoed in seve: 
court decisions. See Legislative History , page 1025, "In adopting these ] 
visions, the managers intend that the Act be construed liberally when imp 


to make compliance with the safety standards mandatory* It 
is so obvious as to be beyond dispute that in construing 
safety or remedial legislation narrow or limited construction 
is to be eschewed. Rather, in this field liberal construction 
in light of the prime purpose of the legislation is to be 
employed. 

The St. Mary’s Sewer case was cited by the Fourth Circuit in Reliable 
Coal Corporation v. Morton Et Al. , 478 F.2d 257, 262 (4th Cir. 1973), a 
case involving the 1969 Act. The court quoted the above excerpt and said 
"We find this observation equally appropriate to the case at hand." Othet 
courts have echoed this liberal construction and application of the. See 
Freeman Coal Mining Company v. Interior Board of Mine Operations Appeals , 
504 F.2d 741 (7th Cir. 1974); Old Ben Coal Corporation v. IBMA , supra ; 
Franklin Phillips v. Interior Board of Mine Operations Appeals , 500 F.2d 
772 (D.C. Cir. 1974). 

The legislative history of the 1977 Act clearly contemplates that 
jurisdictional doubts be resolved in favor of Mine Act jurisdiction. The 
report of the Senate Committee on Human Resources states: 

The Committee notes that there may- be a need to resolve 
jurisdictional conflicts, but it is the Committee’s intention 
that what is considered to be a mine and to be regulated under 
this Act be given the broadest possible interpretation, and it 
is the intent of this Committee that doubts be resolved in 
favor of inclusion of a facility within the coverage of the 
Act. 

S. Rep. 95-181, 95th Cong., 1st Sess. (May 16, 197) at 14; Legislative Hit 
of the Mine Safety and Health Act , Committee Print at 602 (hereinafter cit 
as Leg. Hist. ). 

The Federal Mine Safety and Health Act of 1977 is intended to assure 
safe and healthful working conditions for the American miner, and Congress 
clearly stated its findings and purposes in this regard in the 1969 Act as 
well as in the 1977 Act which extended the jurisdiction of the Coal Act tc 
all mining activities. The Congressional findings and purposes are set fc 
as follows in section 2 of the 1969 Act, and is equally applicable to all 
mines: 


(a) the first priority and concern of all in the coal 
mining industry must be the health and safety of its most 
previous resource—the miner; 


means and measures for improving the working conditions and 
practices in the Nation's coal mines in order to prevent 
death and serious physical harm, and in drder to prevent 
occupational diseases originating in such mines; 

'(d) the existence of unsafe and unhealthful conditions 
and practices in the Nation's coal mines is a serious 
impediment to the future growth of the coal mining induatry 
and cannot be tolerated; 

(e) the operators of such mines with the assistance 

of the miners have the primary responsibility to prevent the 
existence of such conditions and practices in such mines; 

(f) the disruption of production and the losa of income 
to operators and miners as a result of coal mine accidents or 
occupationally caused diseases unduly impedes and burdens 
commerce . [Emphasis added.] 

Section 3(b) defines "commerce" in part as follows: "Trade, traffic, 
ommerce, tranaportation, or communications, among the several states , or 
>etween a place in a state and any place outside thereof, * * *." (Emphasi 
n original.) 

Section 3(g) defines a miner as follows: "'Miner' means any individua 
forking in a coal or other mine." 

Section 4 stated as follows with regard to what mines are subject to t 
ict. " Each coal or other mine, the products of which enter commerce, or th 
iperations or products of which affect commerce , and each operator of such 
line, and every miner in such mine shall be subject to the provisions of th 
ict." (Emphasis in original.) 

The matter of determining if a mining operation affects commerce takes 
nto consideration many variables, whereas determining if a mine product 
nters commerce is resolved by the single proof of its entry. In analyzing 
ection 4 of the Act, I conclude that Congress intended the "enter commerce 
nd "affect commerce" clauses to be alternatives either of which subjects 
mine to the provisions of the Act. However, I conclude that the intent c 
he 1977 statute, as well as the preceding 1969 legislation, as manifested 
n the legislative history, is to be broadly construed to apply to all of 
he nation's mines as a class of activity which affects commerce, and the 
ases cited above support that conclusion. Accordingly, I accept petitione 
class of activities" jurisdictional arguments and conclude the respondent' 


L255 (1980), the Court of Appeals held that s small family-owned rock quar 
lad not impliedly consented to a warrantless inspection of its premises by 
:he Secretary pursuant to the Act. The court found that while a rock quar 
Ealls within the definition of a '‘mine 1 ’ as that term is defined by the 197 
Vet, the Secretary had not established to the Court’s satisfaction that th 
respondent’s excavation of decorative rock was a pervasively regulated 
ictivity so as to bring it within the warrantless search exceptions noted 
the Supreme Court in United States v. Biswell , 406 U.S. 311 (1972), and 
Colonnade Catering Corp . v« United States , 397 U.S. 72 (1970). The Court 
recognized that an industry's history of regulation is a releyant factor i 
leterming the constitutionality of subjecting its operators to nonconsensu 
warrantless searches, cited the coal mining industry as an example of such 
Industry, and relying on Marshall v. Sink , 614 F.2d 37 (4th Cir. 1980), 
Lmpliedly observed that small, owner-operated mines may be subjected to 
warrantless searches, 628 F.2d 1255. 

In several other court decisions which I find relevant to the instant 
proceedings, the courts have recognized the right of the Secretary to insp 
small, family-owned mining operations, and a discussion of these decisions 
follows below. 

On September 15, 1978, in the case of Ray Marshall v. Jesse Kintzel , 
5t Al. , Civil Action No. 78-13 (E.D. Pa., filed September 14, 1978), the 
Cintzel brothers, doing business as the Kintzel Coal Company, were permane 
Enjoined in part as follows: 

(1) From denying the Secretary of Labor or his authorized 
representative entry to, upon or through the Kintzel Coal 
Company, Lykens No. 6 Mine. 

(2) From refusing to permit the inspection of the 
Kintzel Coal Company, Lykens No. 6 Mine. 

In Marshall v. Thomas Wolfe, d/b/a Wolfe Coal Company , Civ. No. 79-18 
(E.D. Pa.) (July 20, 1979), a Federal court enjoined the company from 
ieoying entry to MSHA inspectors for the purpose of conducting a mine 
Inspection. The judge rejected arguments advanced by the mine operator th 
the Act does Tiot apply to mines without miner-employees. See also Marshal 
t. Donofrio , 605 F.2d 1196 (3rd Cir. 1979), aff’g. , 465 F. Supp. 838 
(E.D. PA. 1978), cert , denied No. 79-848 (February 19, 1980), where the sa 
iistrict court judge issued an identical ruling and decision as in Wolfe 
3oal Company . 

Kintzel and Wolfe are examples of small, family-owned mining corapanie 
3imilar to the respondent's where the courts have found them subject to th 



dust to which mine employees are exposed. The initial citation, No. 25 1 
was issued on August 14, 1978 (Exh. P-9), and after expiration of the ii 
abatement time and non-compliance by the respondent, the inspector issui 
a withdrawal order pursuant to section 104(b) of the Act on September 1. 
1978 (Exh. P-9), requiring the removal of all personnel from the mine. 

In Docket No. VINC 79-93-P , the respondent is charged with a viola 
of the provisions of mandatory standard 30 C.F.R. § 71.302(a), for failt 
to conduct an initial noise survey concerning the noise levels to which 
miners may be exposed during the course of their work shift, and for fa: 
to report the results of the survey to MSHA as required by the cited 
standard. The initial citation, No. 1 B.E.P., was issued on October 12 
1977 (Exh. P-3), but was subsequently modified on August 14, 1978, to c< 
an erroneous citation to the regulatory standard initially cited by the 
inspector and to clarify the fact that the citation was being issued un< 
the 1977 Act (Exh. P-6). Subsequently, on August 14, 1978, the inspect* 
issued a withdrawal order, No. 256242, after finding that the respondem 
failed tQ abate the condition cited, and the order notes that the respoi 
had ordered the inspector off its mine property (Exh. P-7). It should 
noted that since the issuance of the citations in question in these cas< 
and the subsequent court suit filed by the Secretary, MSHA has made no 
further attempts to inspect the mine site in question, and as far as I 1 
the respondents are still mining coal contary to the requirements of th« 
withdrawal orders which have been issued by MSHA. 

Petitioner has presented evidence and testimony in support of tfie < 
tions in question in these proceedings, and this is reflected in the at< 
January 22, 1981, order which I issued. However, while the respondent ! 
had two full opportunities to present evidence and testimony in its defi 
it has declined to do so on the ground that it does not recognize my au< 
and jurisdiction to proceed with the administrative adjudication of the* 
dockets. Aside from its jurisdictional arguments, respondent maintains 
since the Secretary has seen fit to bring an injunction action in the Ui 
States District Court, the Secretary is bound by his action and that on] 
District Court has jurisdiction to conduct a trial on the merits of thei 
cases. Respondent has vehemently objected to what it believes is "forui 
shopping" on the part of the petitioner in these cases. In support of i 
argument, respondent cites the case of Bituminous Coal Operators* Assoc: 
Inc. , v. Marshall , 83 F.R.D. 350 (D.DC. 1979). After review of that de< 
I conclude that it does not support the position taken by the respondeni 
the BCOA case, District Court Judge Gessel dismissed the suit and noted 
that under the Act, Congress didnot intend that the District Courts rev: 
the merits of orders and citations issued against mine operators, and h( 


of the Act, as has been done in these cases, I take note of the fact thai 
District Court here has issued no further orders or dispositions staying 
otherwise inhibiting the Secretary from proceeding with its case before i 
Commission* As a matter of fact, even though counsel for the respondent 
stated in a motion of April 30, 1979, for a continuance and change of he* 
site that the court would issue a stay "at any time," no such order has 1 
forthcoming and the matter has been pending with the court since 1978* 1 

the circumstances, I find nothing in section 108 which prohibits me from 
bringing these cases to finality through the issuance of ray decisions in 
matters which are before me for adjudication. In my view, hearings befoi 
this Commission provide a more than adequate mechanism for adjudicating * 
of the issues which are before the District Court, including the Constiti 
tional and jurisdictional questions raised by the respondents, Secretary 
Labor v. Kenny Richardson , BARB 78-600-P, decided by the Commission on 
January 19, 1981. 

The record adduced in this case reflects that the Secretary’s court 
action was initially filed in the District .Court on December 20, 1977, ai 
indicated above, while the court denied the-'Secretary 1 s request for an 
injunction, it also denied the respondent's motion to dismiss the suit, 
matter has been pending since that time, and aside from the filing of br: 
the court has made no further disposition of the matter other than to tr; 
it to another judge, and the Secretary has taken no further action to ad^ 
the case on the Court’s docket or to otherwise initiate any action seekii 
bring that suit to finality. 

I take note of the fact that prior to the filing of the court actioi 
the Secretary, MSHA had on previous occasions inspected the respondent’s 
mining operations in 1976 or 1977, and Inspector Bailey issued several c: 
tions. Respondent’s prior history of violations includes citations whicl 
were issued on April 11, October 12, and November 28, 1977. The citatioi 
which are in issue in the instant proceedings have ripened into withdraw* 
orders and I have no information that the respondent has ever challenged 
those orders apart from its defense in the court suit and in its answers 
the petitions for assessment of civil penalties filed here. 

In view of the foregoing, I conclude and find that the petitioner h* 
established the fact of violations as to both citations which were issue* 
these proceedings and under the circumstances, both citations issued in 
these dockets are AFFIRMED. 



years 1977 through 1979, and the parties agree that respondent is a small 
operator (Tr. 215-221; pgs. 3-4 of my previous order of January 22, 1981). 

Respondent has offered nothing to suggest that the civil penalties 
assessed for the two citations in question will adversely affect the respon 
dent's ability to continue in business. Accordingly, absent any evidence t 
the contrary, I find that they will not. 

Good Faith Compliance 


The record reflects that the citations .issued in these cases have not 
been abated and that the withdrawal orders are still outstanding. Further, 
it seems obvious to me that the respondent's failure to comply, as well as 
its refusal to permit any MSHA inspectors on its property, stems from its 
belief that it is not subject to the law. In these circumstances, I conclv 
that the question of good faith compliance is inapplicable in these cases. 

History of Prior Violations 


Petitioner has submitted a computer print-out which indicates that for 
the period October 13, 1975 to August 14, 1978, respondent has been served 
with eight citations for various violations of mandatory safety standarda. 
While the print-out reflects total assessments amounting to $757, it also 
indicates that the respondent has made no payments for any of the assessed 
violations. Inspector Bailey confirmed that the respondent defaulted on 
several of the previous citations and that petitioner referred them to the 
Department of Justice for collection action (Tr. 155-156)., 

Two of the eight citations listed on the print-out are those which arc 
in issue in these proceedings. The remaining six, which are unpaid, do not 
in my view, warrant any additional increases in the penalties which have be 
assessed against the respondent for the two citations which I have affirmed 

Gravity 


Since the respondent has failed to submit any dust samples or to make 
any noise survey, I have no way of knowing whether respondent is in or out 
of compliance with those standards. Consequently, I am unable to determine 
the specific seriousness or gravity of the citations which are the subject 
of these proceedings. 


of the injunction action by the Secretary. Accordingly^ I conclude that 1 
respondent was not oblivious to the fsct that it was required to comply w: 
the provisions of the Act as well as with the mandatory safety and health 
standards promulgated pursuant to the law. In the circumstances I conclu< 
and find that the respondent failed to exercise reasonable care to prevenl 
the condition cited in these cases, and that its failure in this regard 
amounts to ordinary negligence. 

Penalty Assessment and Order 

On the basis of the foregoing findings and conclusions, and taking It 
account the requirements of section 110(i) of the Act, I conclude and fine 
that the following civil penalties are reasonable and appropriate: 

Docket No. VINC 79-102-P 


Citation No . Date 

256040 08/14/78 

Docket No. VINC 79-93-P 


Citation No. 


Date 


1 B.E.P. 10/12/77 


30 CFR Seqtion 


71.101(a) 


30 CFR Section 


71.302(a) 


Assessraei 


$100 


Assesamei 


$125 


Respondent IS ORDERED to pay the civil penalties assessed, in the 
amounts indicated above, within thirty (30) days of the date of these 
decisions, and upon receipt of payment by the petitioner, these cases are 
dismissed. 
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Before: 


Jud^e Koutras 


Statement of the Proceedings 


These proceedings concern proposals for assessment of civil penalt: 
filed by the petitioner against the respondent pursuant to section 1100 
the Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 820(a), chai 
the respondent with two alleged violations of certain msndatory safety « 
health standards found in Part 71, Title 30, Code of Federal Regulation: 
Respondent filed timely answers and contests denying the alleged violat: 
and asserting that it is not subject to the Act because the products of 
mining activity do not enter or affect interstate commerce. A hearing i 
convened in Terre Haute, Indiana, on July 1, 1980, and the parties appe* 
and participated therein. 

ThP July 1. 1980, _Hearing 

An informal prehearing conference was conducted prior to going on 
record, and the purpose of the conference was to afford counsel sn oppoi 
ity to discuss the parameters of the hearing as well as to advise me as 
status of the court action initiated by the Secretary to enjoin the res; 



Respondent’s counsel asserted that while the initial injunction actioi 
was brought by the Secretary of the Interior, the Secretary of Labor was 
substituted as a party plaintiff when the 1977 Act became effective, and tl 
a motion to stay further enforcement by the Secretary is still pending bef( 
the court (Tr. 36-37). Counsel asserted that the motion was filed Novembei 
978, that it is in effect a motion to restrain the Secretary from continu: 
its enforcement activities at the subject mine (Tr. 38), and that the 
Commission is not a party to that court action (Tr. 40). 

Respondent’s counsel objected to the commencement of the hearing on tl 
ground that the motion is still pending and that the question concerning tl 
Secretary’s enforcement jurisdiction over the respondent’s asserted "self- 
smployed" mining operation is still pending with the court. Counsel submil 
a copy of a Memorandum Order issued by the Honorable James E« Noland, Disti 
Court Judge, on February 24, 1978, denying the Secretary’s motion for a pre 
inary injunction to compel the respondent to permit MSHA inspections of it* 
nine. Judge Noland reserved any ruling on the respondent's motion to dismJ 
the case, and as of the date of the hearing the matter was still pending 
aefore the court. 

Petitioner took the position that the respondent is engaged in the buf 
less of mining coal at its strip-mining operation, and that the mine is sub¬ 
ject to the Secretary’s enforcement jurisdiction even though its operation* 
nay only be intrastate . In support of its jurisdictional argument, petitle 
relies on sections 3(h) and 4 of the Act. Section 3(h) defines a "coal mii 
md section 4 states that ”[e]ach coal mine, the products of which affect 
commerce, or the operations or products of which affect commerce, and each 
operator of auch mine, and every miner in such mine shall be subject to the 
provisions of this Act.” Citing the cases of Secretary of Labor v. Shingai 
i!8 F. Supp. 693 (E.D. Pa. 1976); Marshall v. Kilgore , 478 F. Supp. 4 (E.D. 
renn. 1979); Wickard v. Filburn , 317 U.S. Ill (1942); and Fry v. United Sts 
121 U.S. 542 (1974), petitioner asserts that since the coal mining industry 
Is a pervasively regulated industry which affects commerce, it is clear the 
espondent’s mining operation is subject to the Act. 

Petitioner also asserted that since the court has not rendered a final 
lecision as to the jurisdictional question, the Commission has jurisdiction 
:o proceed with the instant civil penalty proceedings without prejudicing 
respondent’s rights in the pending court action (Tr. 30). 

With regard to the Secretary’s policy concerning any further attempts 
.nspect respondent's mining operation subsequent to tho October 18, 1977, 
’efusal of entry to its inspectors, petitioner's counsel stated that when 
‘espondent Robert Haviland advised the inspectors not to return to the mine 
site without a warrant, that request was honored, and MSUA inspectors have 


artners were not served was rejected (Tr. 11). 

In view of the fact that the Commission was not joined as a party to t 
ase pending before the court, and considering the fact that the Commission 
s independent of the Department of Labor, it is my view that Judge Noland' 
rder does not enjoin or otherwise limit the Commission's jurisdiction to c 
inue with its administrative determination and adjudication of a case prop 
efore it. Accordingly, counsel’s objections were rejected and the hearing 
roceeded over his continuing objections (Tr. 45). Testimony and evidence 
upport of the two alleged violations were presented by MSHA during the cou 
f the hearing, And respondent was given a full opportunity to cross-examin 
he inspectors and to present any testimony or evidence in defense of the 
itations. Aside from certain information concerning the size and scope of 
ts mining operation, and its jurisdictional arguments, respondent declined 
o advance any affirmative defense to the conditions or practices cited as 
lleged violations of the standards in question and it called no witnesses 
n its own behalf (Tr. 168-169). 

By agreement and stipulation, the parties agreed that the findings of 
act made by Judge Noland in his February 24, 1978, Memorandum Order may be 
ncorporated by reference and adopted by me in these proceedings (Tr. 212). 
(owever, the parties were advised that I retain continuing jurisdiction in 
hese proceedings before the Commission and that the parties are not fore- 
losed from eliciting additional information at any subsequent hearing con- 
erning any additional factual, jurisdictional, or other matters (Tr. 213). 

With respect to the statutory criteria found in section 110(1) of the 
oncerning the size of respondent's mining operation and the effect of any 
:ivil penalties on this operation, respondent's counsel stated that he was 
irepared to show that in the year 1977 respondent's annual coal production 
•as 9,654 tons, which sold for $8 a ton to the Log Cabin Coal Company, for 
pproximately $77,200 in gross revenues. Production in 1978 was 6,565 tons 
rLth gross sales to Log Cabin in the amount of $65,565. For the year 1979, 
espondent's annual production was 6,132 tons, with gross sales to Log Cabi 
n the amount of $73,534, and direct local sales amounting to $250. Counse 
tated that all of these revenues for the period 1977 to 1979, are gross 
ales and do not reflect expenses for gas, oil, or the partnership profits 
ealized from such sales. As an example, counsel stated that net revenues 
he partnership for the year 1979 amounted to $44,357, and he estimated tha 
his reflects one of the smallest coal mining operations in the State of 
ndiana (Tr. 215-216). 


ship. All of the coal is sold to Log Cabin Coal Company, a shale and cl< 
mining operation located in Brazil, Indiana (Tr. 217-220). Petitioner's 
counsel expressed agreement with the extent and scope of the mining opera* 
tion as described by respondent’s counsel and agreed that it is a small 
operation (Tr. 221). 

There is no dispute that the respondent in this case operates a surf, 
coal mine within the State of Indiana, that it began its mining operation 
1974, that with the exception of some 250 tons of coal sold directly by tl 
individual respondents locally in 1979, all of the coal produced during tl 
years 1977 to 1979 was sold intrastate to Log Cabin Coal Company located : 
Brazil, Indiana. It also seems clear that the mining operation is conduct 
solely by the three named partners, John L. and Robert P. Haviland and Cl< 
Rentschler, doing business as the Haviland Brothers Coal Company (Tr. 88-! 
187-188). 

Testimony and Evidence Adduced at the Hearing 
Fact of Violations 


Docket No. VINC 79-102-P 


This case concerns a section 104(a) citation (No. 256040) issued by 2 
MSHA inspector on August 14, 1978, charging the respondent with a violatic 
the provisions of mandatory standard 30 C.F.R. § 71.101(a). The citation 
states as follows: "The operator of the mine has not submitted the inlti? 
respirable dust samples to determine the amount of respirable dust in the 
atmosphere to which each employee is exposed." 

MSHA inspector Clarence Bailey confirmed that he issued Citation 
No, 256040 on August* 14, 1978, charging a violation of section 71.101(a) i 
failure by the respondent to submit initial respirable dust samples to del 
mine the amount of atmospheric respirable dust to which mine employees are 
exposed. MSHA’s subdistrict office advised him that the mine had submitt* 
no samples, and as a result of this he issued the citation. Inspector Bai 
explained that dust samples are taken by means of individual dust pumps wl 
each sampled employee wears during a full 8-hour shift, the dust cassette* 
are then sent to MSHA's Pittsburgh laboratory for analysis, and the operat 
is notified of the results. If the samples show more than 1 milligram of 
dust, another sample is required within 6 months, and if the result is le* 
than 1 milligram, only annual samples are require^ He indicated that a n 
operator may be temporarily certified to conduct dust surveys, and that di 
samplers are available for purchase by an operator. The purpose of samplJ 


.ndividual miner would have to be sampled. Inspector Bailey quoted from t 
condition or practice from the face of-the order as follows (Tr. 183-184): 
'The operator of the mine failed to submit the initial respirable dust san 
:o determine the amount of respirable dust in the atmosphere, to which eac 
tmployee is exposed. After the issuance of Citation No. 254040, dated 
August 14, 1978. 11 

The order reflects that it was served by certified mail, and Mr. Bail 
onfirmed that this was the case (Tr. 184). He identified Exhibit P-10 as 
inspector's statement" concerning the order (Tr. 184). Mr. Bailey also i 
ated that samples were not required prior to 1978 because respondent was 
nforraed by MSHA that he need not submit samples, but Mr. Bailey could not 
pecifically state why respondent was so informed (Tr. 197-198). 

ocket No. VINC 79-93-P 


This case concerns a section 104(b) notice issued under the 1969 Act, 
o. 1 B.E.P., on October 12, 1977, charging the respondent with a violatio 
f 30 C.F.R. § 71.303(a), and it states as follows: "The operator has not 
onductcd the initial survey of the noise levels to which each miner in ea 
rface installation and at each surface worksite is exposed during his 
orrnal working shift." The notice contains a notation that it was "served 
o Bob Ilaviland by certified mail because the inspectors were ordered off 
roperty being mined by the person served." 

MSHA inspector Bryan E. Page testified as to his background and exper 
ace, and he confirmed that he attempted to conduct an inspection at the m 
a October 17, 1977, for the purpose of ascertaining whether the responden 
is in compliance with the noise level survey requirements of section 71.3 
letter dated July 22, 1977 (Exh. P-2) put respondent on notice as to the 
nquirements for such a survey, and respondent was given until August 17, 
)77, to comply. Robert Haviland told him that he could make no inspectio 
less he had a warrant and he left the mine site. While there, he observ 
dragline and bulldozer doing some reclamation work, and he also observed 
>al shovel which was not in operation. He also observed three people the 
ibsequently, on October 18, 1977, he issued a citation charging the respo 
>nt with a violation of section 71.303(a) and served it by certified mail 
!xh. P-3). The citation charged the respondent with failure to submit an 
litial noise reading for each employee, and while the abatement time was 
.xed as November 30, 1977, the citation has never been abated (Tr. 67-77) 
le initial citation cited the wrong standard, but it was subsequently 
>dified to cite the correct section, 77.302(a) (Tr. 79). 


the mine for 5 or 10 minutes, and that he went there on instructions of hi 
supervisor because the respondent had not submitted a noise survey (Tr. 96 

On cross-examination , Mr. Page confirmed that the persons he observed 
the mine were the two Haviland brothers, and that any noise levels require 
be surveyed were those levels to which they would be exposed. He confirme 
that he has heard noise levels of 90 decibels and that this level does not 
offend his ears, although he has been exposed to noise levels requiring hi 
to wear ear muffs (Tr. 96-8). 

In response to further questions, Mr. Page indicated that noise level 
are measured with a noise meter device held close to a persons's head, and 
registers the noise level by means of a dial (Tr, 99). The survey would b 
taken on the three pieces of equipment he observed at the mine, namely, a 
loading shovel, dragline, and a bulldozer. The survey results are recorde 
on cards provided by MSHA, and the requirements and procedures for submitt 
them are found in section 70 of the standards (Tr. 99-104). 

MSHA inspector Clarence Bailey testified as to his training and exper 
ence, and confirmed that he^ modified the citation issued by Mr. Page to re 
a failure to file an initial noise survey as required by section 71.302(a) 
and he did so on August 14, 1978 (Exh. P-6, Tr. 108). 

Mr. Bailey quoted the condition he cited on his modified citation as 
follows (Tr. 110-112): 

The operator of the mine has not conducted the survey 
of the noise levels to which each miner in each surface 
installation and at each surface worksite is exposed during 
the normal work shift. 

The subject violation No. 1 BIP dated 10-13-77 was 
issued pursuant to section 104(b) of the Federal Coal Mine 
Safety and Health Act of 1969, which was amended by the 
Federal Mine Safety and Health Act of 1977. This viola¬ 
tion is modified to section 104(a) of the Amendments Act 
to reflect this change. 71.303(a) corrected to 71.302(a). 

Inspector Bailey identified Exhibit P-7 as a section 104(b) order of 
withdrawal he issued on August 14, 1978, for failure by the respondent to 
abate the previous citation concerning the noise level survey. Since MSHA 


iltted on September 1, 17/0 k±r* n« cuuiu uuu uuiuxul wi«=u xu w<aa 

ctually mailed or when the respondent received it (Tr. 117), and he 
lersonally did not mail it (Tr. 118). 

On 'cross-examination , Mr. Bailey stated that since all such orders are 
lailed by certified mail, he believes that respondent received the order in 
[uestion. However, he confirmed that he personally did not see the order or 
,ny cover letter actually placed in the mail (Tr. 123). 

In response to further questions, Mr. Bailey stated that he had no 
ersonal knowledge that respondent continued mining subsequent to the issuance 
f the withdrawal order of August 14, 1978, because he never returned to the 
line, nor did he attempt to go back to post an MSHA closure sign at the mine 
Tr. 130). However, prior to the issuance of the citation and order, he had 
reviously inspected the mine on a regular inspection during 1976 or 1977 and 
ssued four citations. However, when the respondent learned that it would be 
ubjected to civil penalties for all citations issued at the mine, it prohib- 
ted Inspector Page from coming back on the property (Tr. .132). 

Regarding his prior inspections, Mr. Bailey stated that he believed he 
ssued citations for lack of a backup alarm, a seat belt, and a fire 
xtinguisher and that they were abated and the citations terminated (Tr. 151). 
:espondent's counsel stated that respondent did not remit any civil penal- 
ies for these citations because they were issued against the Haviland Coal 
orporation, and they were subsequently defaulted and turned over to the 
ustice Department for collection (Tr. 155-156). 

In view of the pending court action taken by' the Secretary in this case, 
issued an order on September 22, 1980, directing* the parties to inform me of 
he status of the case pending with Judge Noland. In addition, the parties 
ere also directed to advise me as to the necessity of any additional hearings 
o as to bring these cases to finality. By letter and enclosure filed 
ctober 23, 1980, Petitioner's counsel filed a copy of a computer printout 
etailing respondent's prior history of violations, a copy of Judge Noland's 
emorandura and Order of February 14, 1978, denying the. Secretary's motion for 
preliminary judgment, six depositions, and additional documents and inforraa- 
ion concerning the pending court litigation. That record includes the 
ollowing: 


1. Depositions of John Lee Haviland and Robert Paris 
Haviland, taken March 28, 1978. 

2. Deposition of Martin Eugene Monahan, Mayor, City of 
Logansport, Indiana, Chairman of the Board of Works and City 
Council, and Supervisor of the Logansport Municipal Utility, 
taken March 29, 1978. 


4 . Deposition or Howard c,. Boyles, Customer services 
Supervisor, General Telephone Company of Indiana, Logansport, 
Indiana, taken March 29, 1978. 

5. Deposition of Harry A. Bahnaman, General Manager, 
Wilson Produce Company, Logansport, Indiana, taken March 29, 
1978. 


6. Copy of the official transcript of the hearing held 
before the Honorable James E. Noland, on January 4, 1978, with 
respect to defendants' motion to dismiss the Secretary's suit. 

The transcript contains the testimony of John Haviland, 

Robert Haviland, and Cleve Rentschler. 

7. Several motions, briefs, legal memoranda, and copies 
of several court decisions dealing with the jurisdictional 
claims raised by the respondents in this proceeding, all of 
which have been filed in connection with the pending litiga¬ 
tion before Judge Noland. 

At the close of the hearing in these cases, the parties were informec 
that I intended to retain jurisdiction of this matter and that the cases 
would be continued and the record left open pending further disposition by 
Judge Noland. Since my order of September 22, 1980, no additional informs 
has been forthcoming from the parties concerning the disposition of the m< 
before the court. Under the circumstances, and in order to insure timely 
adjudication of the cases now pending before me, the parties are advised t 
I intend to go forward with the adjudication of these cases so as to find 
dispose of the cases. Accordingly, IT IS ORDERED that the parties SHOW & 
within thirty (30) days as to why these cases should not now be scheduled 
an additional hearing to afford the parties a final opportunity to preseni 
additional factual or. legal evidence, testimony, or arguments as to the me 
of the cases so as to enable me to issue timely decisions disposing of the 
dockets. The parties are also directed to advise me as to the feasibility 
stipulating or agreeing as to any matters which are not in dispute, indue 
incorporating by reference any prior testimony or information generated by 
the court suit as reflected in the record now pending before the court. 



George A. Koutras 
Administrative Law Judge 
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DECISION 

Appearances: Nathan Kaminski, Jr., Esq., Schneider & 

O'Donnell, Georgetown, South Carolina, for 
Complainant; 

Elliott D. Light, Esq., Assistant General 
Counsel, Martin-Marietta Corporation, 
Bethesday, Maryland, for Respondent 

Before: Chief Administrative Law Judge Broderick 


STATEMENT OF THE CASE 


Complainant was discharged on July 31, 1979 , from his 
job as a front-end loader operator with Respondent. Com¬ 
plainant contends that his discharge was the result of his 
refusal to work on an unsafe machine and his calling for c 
Federal inspection of the machine. Respondent contends t\ 
Complainant was discharged for insubordination and leavinc 
the job site without permission. 

. A hearing was held, pursuant to notice, in Georgetowr 
South Carolina, on March 26, 1981. Lawrence Snider, Mark 
Martin, Evelyn Statz, Johnny Howard, and Ezra Lee Killian, 
Federal Mine Inspector, testified for Complainant. Jackie 
Wilson, Eddie Mazyck, Buck Ridgeway, David Foy, Plant Fore 
man for Respondent, and David Brisley, Plant Manager, test 
fied for Respondent. Both parties have submitted post 
hearing briefs. Based on the record and the contentions c 
the parties, I make the following decision. 


FINDINGS OF FACT 

1. Martin-Marietta operates a rock quarry in Jamestown, 
South Carolina which produces crushed stone for the con- 
Qfrnnflnn in^nefrv. .Tnhn v Howard was pmnlnved fhere £ mi 



brakes did not perform properly and management adjusted 
them. The adjustments would last no more than a day before 
the brakes became faulty again. This was a source of con¬ 
cern to Howard, for he believed the brakes were beyond 
repair. 


3. The loader’s faulty brakes created a safety hazard. 

The physical exertion required to operate the loader tended 
to aggravate Howard's back condition, which was known to 
management. The procedure required to keep the loader 
stable while loading trucks was so unwieldy that the opera¬ 
tor risked dropping the load or running into the truck. 

4. Howard arrived at work at about 6:00 a.m. on July 24, 
1979. He loaded 3 or 4 trucks and found that the loader had 
no brakes. He became angry, and toid his foreman, David 
Foy, that the loader still was not working properly and he 
was leaving to call the Occupational Safety and Health 
Administration (OSHA). Foy, aware of Howard's anger and 
believing he might be quitting, acquiesced in Howard's 
decision to leave. 

5. As he.was leaving the premises, Howard met Plant 
Manager David Brisley, who asked him where he was going. He 
told Brisley that he was dissatisfied with the brakes on the 
loader and was leaving to call OSHA. Brisley urged him to 
stay and help repair the loader but he refused. 

6. Howard called OSHA while off the premises. OSHA 
referred his complaint to MSHA. He returned to work at 
approximately 3:00 p.m. and waited for 45 minutes outside 
Foy's office, intending to talk to him. Foy did not emerge 
and, because it was then quitting time, Howard left. 

7. The next day, Howard returned to work and began to 
operate another front-end loader. He found its brakes too 
tight and decided to postpone work until Foy arrived. When 
Foy arrived, Howard asked him what he should do. Foy told 
him that he thought he had quit or had been fired, so Howard 
left the premises. He stopped at a nearby store. Brisley 
found him there and asked him to return to Brisley's office. 
Once there, Brisley told him that the company did not seem 
to be able to satisfy him, that he was making people mad at 
him, that he had few friends left at the com any, and that 


told that he was being “terminated, according to Brisley, 
"for leaving the job and insubordination with the plant 
foreman. " —' 


STATUTORY PROVISION 

Section 105(c)(1), 30 U.S.C. § 815(c)(1), reads as 
follows: 

No person shall discharge or in any man¬ 
ner discriminate against or cause to be dis¬ 
charged or cause discrimination against or 
otherwise interfere with the exercise of the 
statutory rights of any miner, representative 
of miners or applicant for employment in any 
coal or other mine subject to this Act because 
such miner, representative of miners or appli¬ 
cant for employment has filed or made a com¬ 
plaint under or related to this Act, including 
a complaint notifying the operator or the 
.operator's agent, or the representative of 
the miners at the coal or other mine of an 
alleged danger or safety or health violation 
in a coal or other mine, or because such miner, 
representative of miners or applicant for 
employment is the subject of medical evalua 
tions and potential transfer under a standard 
published pursuant to section 101 or because 
such miner, representative of miners or appli¬ 
cant for employment has instituted or caused 
to be instituted any proceeding under or 
related to this Act or has testified or is 
about to testify in any such proceeding, or 
because of the exercise by such miner, repre¬ 
sentative’ of miners or applicant for employ¬ 
ment on behalf of himself or others of any 
statutory right afforded by this Act. 


—^ The inspector did not state when he arrived at the 
quarry or when he issued the citation and the citation w 
not introduced in evidence. 


DISCUSSION 


In Secretary of Labor, ex-rel. Pasula v. Consolidation 
Coal Company , 2 FMSHRC 2786 (1980), the Commission announced 
a four-part test for weighing the evidence in a discrimina¬ 
tion case. Id. at 2799-2800. To establish a nrima facie 
case, Howard must show that he engaged in protected activity 
which played some role in the decision to fire him. 

Howard's complaints about the brakes on his loader were 
certainly protected by § 105(c). The parties agree that the 
brakes were often faulty. The risk of harm this poseu to 
individuals operating the loader or working near it is 
uncertain, but § 105(c) protects a miner when he notifies 
his employer of an "alleged" danger. 

It is equally clear that Howard's call to OSHA was pro¬ 
tected by § 105(c). The statutory right to request a safety 
inspection is the centerpiece of the Mine Act. 30 U.S.C. 

§ 813(g). Congress believed that "[i]f our national mine 
safety and health program is to be truly effective, miners 
will have to play an active part in the enforcement of the 
Act." S. Rep. No. 95-181, 95th Cong., 1st Sess., at 35, 
reprinted in (1977) U.S. CODE CONG. & AD. NEWS at 3435. It 
is immaterial that Howard called OSHA rather than MSHA. A 
layman cannot be expected to be familiar with the juris¬ 
dictional boundaries between the two agencies. 

The more difficult issue is whether Howard's absence 
from work on July 24, 1979, was protected by § 105(c). His 
absence actually resulted from two events: his refusal to 
work on the loader and his departure from the premises to 
call OSHA. 

Howard's refusal to work on the loader was protected by 
§ 105(c). A miner may refuse an assigned task if he hon¬ 
estly and reasonably believes that the task is hazardous to 
him. Secretary of Labor, ex rel. Robinette v. United Castle 
Coal Co. , 3 FMSHRC 803 (19 8lT. Howard's good faith and 
reasonableness were corroborated by witnesses for Martin- 
Marietta, who agreed that the brakes on the loader were 
faulty at the time he complained and on many previous occa¬ 
sions. The risk of harm posed by the faulty brakes is 
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that he was leaving to call OSHA. He testified that he 
believed company policy prohibited him from using a phone 
the premises for this purpose. Neither Foy nor Brisley d: 
abused him of this belief. Had one of them informed Howa] 
that he could call OSHA without leaving work, I might vie\ 
his departure in a different light. But when a miner 
believes that there exists a situation requiring an imme¬ 
diate safety and health inspection, I hold that he has an 
absolute right to leave company property to call for an 
inspection if he believes he cannot do so on company prop¬ 
erty. Martin-Marietta made no issue of the fact that How< 
did not return until late in the afternoon. Therefore, I 
find that his absence from work from approximately 7:00 a, 
to 3:00 p.m. on July 24, 1979, was protected by § 105(c). 

It is clear that Howard's protected activity played 
some role in the decision to discharge him. Brisley tes¬ 
tified that "he was terminated for leaving the job and fo] 
insubordination with the plant foreman." Tr. at 165. 
"Leaving the job" obviously refers to Howard's conduct on 
July 24, 1979. 

Martin-Marietta may affirmatively defend by showing 
that Howard engaged in unprotected activity and that he 
would have been fired for that activity alone. Pasula , 
supra , at 2799-2800. It has pointed to a number of facto; 
Which supposedly contributed to its decision to discharge 
Brisley alleges that Howard had a drinking problem. How¬ 
ever, he was disciplined for this months before the incid< 
in question and there was no testimony that the alleged 
problem recurred. Howard once left work while he was on 
medication for his back problem. He testified that he hat 
his supervisor's permission, however, and none of Martin- 
Marietta's witnesses contradicted him. He left work one 
night in October of 1978 because some truck drivers were 
teasing him. Brisley, however, came to his house to ask 1 
to return since he valued himas.an employee. He receivec 
no discipline for the incident. —' He left work on July ; 
1979, soon after arriving in the morning. But he was tolc 
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with the plant foreman, meaning his behavior toward Foy 
the morning of July 24, 1979. Assuming that Howard was 
insubordinate, — I cannot conclude that he would have be 
fired if his insubordination had not been coupled with hi 
departure from the premises to call OSHA. 

In my judgment, Howard was fired for requesting a 
safety inspection. I seriously doubt that there was even 
"mixed motive" on the company*s part, for while it has 
chronicled a number of unprotected activities, none of th 
played a role in Howard’s discharge. Brisley's testimony 
shows that rather than invoking specific instances of mis 
conduct, he told Howard that the company could not seem t 
satisfy him, that he was making people mad at him, that h 
was hurting feelings and losing friends. These remarks, 
coming so closely on the heels of Howard's announcement t 
he would call OSHA, lead me to believe that what upset 
Brisley was the fact that he had taken his complaint to 
"outsiders." Still, Brisley had apparently not decided wh 
to do with Howard at the time he uttered these remarks. 
Only after the company had been visited and cited for a 
violation by an MSHA inspector did the company decide to 
discharge him. Under these circumstances, Respondent has 
heavy burden to show that Howard would have been fired fo 
reasons unrelated to his call for an inspection. It has 
failed to carry this burden. 

Therefore, I find that in discharging Howard, Martin 
Marietta violated § 105(c). I will retain jurisdiction c 
this case until the relief to be awarded is determined. 


CONCLUSIONS OF LAW 


1. I have jurisdiction over the subject matter and 
parties to this proceeding. 

2. Martin-Marietta Corporation violated § 105(c) c 
the Mine Act when it discharged Johnny Howard on July 31, 
1979. 


5/ 


There is room for doubt on this matter. As commonly 


2. Martin-Marietta shall pay to Howard back pay 
covering the period from July 31, 1979, until the day he is 
offered reinstatement. Back pay equals the gross pay Howan 
would have received minus interim, earnings. Martin-Mariett< 
shall be responsible for withholding from the award the 
amounts required by state or Federal law and for making any 
additional contributions which those laws require. Interes- 
on the net back pay award shall be computed at a rate of 6% 
for that portion attributable to the period July 31, 1979 , 
through January 31, 1980, and 12% for the period thereafter 

3. Martin Marietta shall pay a reasonable attorneys’ 
fee for services rendered by counsel for Howard. 

4. Upon being notified that the decision in this casi 
has become a final order of the Commission, the Secretary o: 
Labor shall institute proceedings to assess a civil penalty 
against Martin-Marietta for the violation found herein. 

5. Martin-Marietta shall cease and desist from inter 

fering with the rights of its employees covered by the Mine 
Act to bring safety or health complaints to the attention o 
state or Federal authorities. It shall post in a conspic¬ 
uous place a notice that it has committed such a violation, 

that it will refrain from doing so in the future and that i 

encourages its employees to exercise their rights under the 
Federal Mine Safety and Health Act. The notice shall be 
submitted to me for prior approval. 

6. Counsel for the parties shall advise me in writin 

by July 10, 1981, whether they have agreed on the- amounts 
due under paragraphs 2 and 3 of this order. If so, they 
shall submit those amounts to mfe together with the notice 

described in paragraph 5. Upon approval, I will issue an 

order which finally disposes of the present proceedings. I 
they are unable to agree, further post-hearing orders will 
be issued. 


James A. Broderick 

Chief Administrative Law Judge 


)r Martin-Marietta Corporation, 6001 Rockledge Drive, Bethesda 
) 20034 

lomas A. Mascolino, Esq., Counsel for Trial Litigation, Office 
: the Solicitor, Division of Mine Safety, U.S. Department of 
ibor, 4015 Wilson Boulevard, Arlington, VA 22203 

>ecial Investigation, MSHA, U.S. Department of Labor, 4015 
.Ison Boulevard, Arlington, VA 22203 
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RON COAL COMPANY, 
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DECISION 


Appearances: Murray Battles, Esq., Office of the Solicitor, U.S. 

Department of Labor, Birmingham, Alabama, for 
Petitioner; 

Ronald Morgan, President, Ron Coal Company, Inc., 
Jasper, Alabama, for Respondent. 

Before: Judge Stewart 


The above-captioned case is a civil penalty proceeding brought 
pursuant to section 109 of the Federal Coal Mine Health and Safety Act 
of 1969, 30 U.S.C, § 801 et seq . The hearing in this matter was held 
on May 11, 1981, in Birmingham, Alabama. 

The notice of violation at issue herein, Notice No. 5-A.B.C., dal 
March 2, 1977, was Issued pursuant to section 104(c)(1) of the Act. 1 
inspector cited 30 C.F.R. 77.1004(b) which reads as follows: 

Overhanging highwalls and banks shall be taken down 
and other unsafe ground conditions shall be corrected 
promptly, or the area shall be posted. 

The inspector described the condition or practice which led him I 
issue the notice of violation as follows: 

Unsafe conditions such as trees leaning over with 
roots pulled out of the ground were present directly 
over the drill operator. The area had not been posted to 
keep persons from entering. The highwa.il was approxi¬ 
mately 40 feet high. The tree was approximately 10 inches 
in diameter at the bottom. The drill operator was drilling 
a hole approximately 3 feet from the bottom of the wall. 

Notice No. 5 A.B.C. was terminated after the timel abatement of 



of Ron Morgan, was drilling a hole at the base of the highwall left by t 
earlier mining operation. The highwall was estimated to be between 35 a 
40 feet in height. The inspector observed a tree extending over the upp 
edge of this highwall above the area in which Clyde Morgan was drilling. 
The tree was approximately 40 feet high and 10 inches wide at its base, 
inspector estimated that the tree extended 10 feet beyond the edge of th 
highwall. If the tree fell, it would have fallen into the pit. 

It is found that the overhanging tree presented a hazardous conditi 
and that the failure to remove it or post the area was in violation of t 
cited standard. Ron Morgan testified that the tree had "been there" for 
a long time. The inspector, however, observed that one-half of the tree 
roots were exposed. Furthermore, it had been raining prior to the inspe 
As a consequence, the ground was "fairly wet" and the likelihood that th 
tree would fall was enhanced. In view of the inspector’s uncontested 
testimony that an extensive portion of the root system of the tree was 
visible, Mr. Morgan's assertion that the tree was "just as solid as all 
other trees in the forest" is rejected. 

It is also found that Respondent demonstrated a moderate degree of 
negligence in failing to remove the tree or post the area. The presence 
of the tree was readily observable. Even though the tree had "been ther 
for a long time, its condition was such that its stability should not ha 
been presumed. 

It was probable that the tree would have fallen into the pit sooner 
later. It was improbable, however, that it would have caused injury to 
of Respondent's employees. Respondent's employees took only one cut, an 
spent only part of one day in the vicinity of the overhanging tree befor 
moving to "the other side of the hill." None of Respondent's employees 
drilled in the area in question again. 

The inspector testified chat Clyde Morgan was drilling directly und 
the overhanging tree. Ron Morgan testified that drilling occurred 40 fe 
to one side of the tree. He qualified his testimony, however, by admitt 
that the tree could have struck the operator if it was forced in his dir 
It is found that the drill operator was close enough to the tree while h 
drilling to be threatened with injury .if the tree had fallen. It is als 
noted that there was nothing to prevent any of Respondent's employees fr 
entering the area immediately below the overhanging tree. If the tree h 
fallen and struck someone standing underneath it, it is probable that th 
injury would have been serious. 


or 50 to /o cons or coal, fcinaiiy, it was the unrebutted testimony of 
Ron Morgan that Respondent had cash flow problems and would have to borrow 
money against its assets to pay a penalty. 

At the conclusion of the hearing, Petitioner moved that settlement in 
the amount of $175 be approved for the violation at issue herein. The 
violation had been assessed originally at $350. As grounds for the reductic 
in penalty amount, counsel for Petitioner asserted that the negligence 
demonstrated was "simple 11 , that the violation was slightly serious, that 
Respondent demonstrated good faith in the abatement of the condition and 
that Respondent was a small operator. 

The motion for approval of settlement was granted at the conclusion 
of the hearing. The approval of the settlement is hereby AFFIRMED. 

ORDER 

IT IS ORDERED that Respondent pay Che agreed upon sum of $175.00 withii 
30 days of the date of this decision, if payment has not already been made. 


Forrest E. Stewart 
Administrative Law Judge 


Distribution: 

Murray A. Battles, Esq., Office of the Solicitor, U.S. Department of 
Labor, 1929 Ninth Avenue South, Birmingham, AL 35205 (Certified Mail) 

Mr. Ronald Morgan, President, Ron Coal Company, Inc., Box 2282, 
Jasper, AL 35501 (Certified Mail) 



SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
ON BEHALF OF LEONARD 
CUNNINGHAM, et al., 

Complainants 


Complaint of Discrimination 
Docket No. WEVA 80-668-D 
Alpine Mine 


v. 

SUBREG CORPORATION, 

Respondent 


DECISION AND ORDER 


The parties move to dismiss the captioned discrimination complaint 
on the ground that the matter has been settled by an agreement between 
the complainants and the operator dated June 4, 1981. 

Based on an independent evaluation and de novo review of the 
circumstances, I find the settlement proposed is in accord with the 
purposes and policy of the Act. 


Accordingly, it is ORDERED that settlement be, and hereby is 
APPROVED, It is FURTHER ORDERED that the operator pay the amount of 
the back pay and employment benefits stipulated to and a penalty of $100 
on or before Wednesday, July 15, 1981 that subject to payment the 
captioned matter be DISMISSED. 




Joseph B. Kennedy 
Administrative Law Judge 


Distribution: 

Richard A. Steyer, Esq., Loomis, Owen, Fellman & Howe, 2020 K St., NW, 
Washington, DC 20006 (Certified Mail) 

Joyce Hanula, Esq.,' UMWA, 900 15th St., NW, Washington, DC 20005 
(Certified Mail) 




SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 

v. 

DUCHARME SAND & GRAVEL, 
Respondent 


Civil Penalty Proceeding 

Docket No. YORK 80-55-M 
A.O. No. 27-00135-05002 

Ducharme Pit 


DECISION 

Appearances: Constance B. Franklin, Esq., U.S. Department of Labor, 

Boston, Massachusetts, for the petitioner; 

Clifford R. Kinghorn, Jr., Esq., Nashua, New Hampshire 
for the respondent. 

Before: Judge Koutras 

Statement of the Case 

This proceeding concerns a proposal for assessment of civil pen 
filed by the petitioner against the respondent pursuant to section 1 
of the Federal Mine Safety arid Health Act of 1977, seeking civil pen 
assessments for 13 alleged violations of certain mandatory safety st 
set forth in Part 56, Title 30, Code of Federal Regulations. Respon 
filed an answer to the proposal, and pursuant to notice, a hearing w 
convened on June 2, 1981, in Lowell, Massachusetts, and the parties 
and participated therein. 

Applicable Statutory and Regulatory Provisions 

1. The Federal Mine Safety and Health Act of 1977, Pub. L. 95- 
30 U.S.C. § 801 et seq . 

2. Section 110(i) of the 1977 Ac.t, 30 U.S.C. § 820(1). 

3. Commission Rules, 20 C.F.R. § 2700.1 et seq . 

Issues 

The principal issues presented in this proceeding are (1) wheth 
respondent has violated the provisions of the Act and implementing r 



are identified and disposed or wnere appropriate in i_ne coutse ui uua 
decision. 


In determining the amount of a civil penalty assessment, section llO(i) 
of the Act requires consideration of the following criteria: (1) the 
operator’s history of previous violations, (2) the appropriateness of such 
penalty tq the size of the business of the operator, (3) whether the 
operator was negligent, (4) the effect on the operator's ability to continue 
in business, (5) the gravity of the violation, and (6) the demonstrated 
good faith of the operator in attempting to achieve rapid compliance after 
notification of the violation. 

Stipulations 

The parties stipulated to the following: 

1. Respondent is subject to the provisions of the Act and to the 
enforcement jurisdiction of the petitioner. 

2. The citations in question were issued by an authorized representati' 
of the Secretary of Labor and duly served on the respondent. 

3. The respondent is a small family-owned sand and gravel operator 
employing approximately seven full-time employees. 

Discussion 


The respondent in this case is charged with 13 alleged violations 
of certain mandatory safety standards found in Part 56, Title 30, 

Code of Federal Regulations. The citations and conditions or practices 
cited are as follows: 

1- 208669. 9/13/79. 30 CFR 56.9-87 

The Caterpillar 980 B S/N 89P 2580 front-end loader was 
not provided with an automatic reverse signal. The loader 
was observed operating in close proximity to two welders 
that were prefabricating steel on ground level. 

2. 208670, 9/13/79. ^0 CFR 56.9-2 

The Caterpillar 480-B 89P 2580 front-end loader was not 
provided with a working secondary braking system able to 
hold the equipment on the primary crusher hopper ramp. 



The primary crusher counterweight was not provided with 
a guard. The work platform led an employee right up to the 
rotating counterweight. 

208673, 9/13/79. 30 CFR 56.14-1 

The primary crusher flywheel and V-belt drive were not pro¬ 
vided with a guard. The crusher work platform was so constructec 
that an employee could make physical contact. 

208674, 9/13/79, 30 CFR 56.11-1 

Safe access was not provided to service tjhe following conveyor 
headpulleys. The mine operator will have to survey the entire 
plant for other areas. 

Citation 208674 was subsequently modified by the inspector on 
9/17/79, as follows: 

The citation should read as follows. Safe access was 
not provided to service the following conveyor head- 
pulleys. No. 1 conveyor, return conveyor, radial 
stacker feeder, and the radial stacker. The 
mine operator will have to survey the entire plant 
for other effected [sic] areas. 

208675, 9/13/79, 30 CFR 56.9-7 

An automatic emergency stop device or a guard was not pro¬ 
vided for both sides of return conveyor troughing idlers. 

208676,. 9/13/79, 30 CFR 56.9-7 

An automatic emergency stop device or a guard was not 
provided for the radial stacker feed conveyor troughing idlers. 

208677, 9/13/79, 30 CFR 56.14-1 

An adequate tail pulley guard was not provided for the radial 
stacker feed conveyor. Back and top section missing and side 
sections were not covering the pinch point and tail pulley blades 



conveyor. Back and top sections were missing. 

12. 208680, 9/13/79, 30 CFR 56.14-6 

The front section of V-belt drive guard was not replaced on 
the 3 foot telsmith crusher. 

13. 308681, 9/13/79, 30 CFR 56,9-22 

Berms were not provided on the primary hopper dumping ramp. 

Both sides were elevated approximately fifteen feet. 

Testimony and evidence presented by the petitioner 

MSHA Inspector Donald C. Fowler confirmed that he issued Citation No 
208669, on September 13, 1979, after conducting an inspection of responde 
mining operation. He also confirmed the fact that he was accompanied on 
inspection by a representative of the respondent company and he confirmed 
that he issued the remaining citations which are in issue in these 
proceedings. Mr. Fowler testified as to the conditions which he found 
and which prompted him to issue the citation for a lack of a reverse 
backup alarm on the front-end loader in question, including his opinion 
concerning the gravity of the conditions cited as well as the question 
of negligence and good faith compliance on the part of the respondent. (T 

Testimony and evidence presented by the respondent 

Mine Operator Walter Ducharme confirmed that he is a co-owner of the 
respondent mining company, and he testified concerning the circumstances 
surrounding the issuance of Citation No. 208669. He indicated that the 
front-end loader in question had a factory-installed backup alarm, but 
that a wire had become disconnected and rendered it inoperative when 
the inspector observed it in operation. He also alluded to the fact that 
he was requested by a local town councilman to disconnect the backup 
alarms because they were making too much noise and resulted in complaints 
from persons living in a near-by town. Mr. Ducharme disputed the inspect 
contention that two welders working near the loader were placed in a 
hazardous position by the lack of a backup alarm and he indicated that th 
workers were some distance away working behind a steel structure which 
isolated them from any possibility of being run-over by the loader in 
question (Tr. 61-78). 


gooo raicn cunipj.iance in acnieving aDanement or tne conditions citea. 

I also made tentative findings concerning the size of respondent's operati 
the effect of the penalties on respondent's ability to remain in business, 
and an initial finding that the history of prior violations would not 
warrant any increases in the penalties assessed in this case. 

The parties were afforded an opportunity to confer with each other 
out of the presence of the court for the purpose of finalizing a proposed 
settlement, and pursuant to Commission Rule 29 CFR 2700.30, were afforded 
an opportunity to present their oral arguments in support of a settlement 
of all of the citations in issue in this case for my consideration, and 
these arguments were made on the record (Tr. 79-88). In addition, the 
parties stipulated as to the authenticity and admissibility of copies 
of all of the citations and abatements issued in this case, including copi 
of the inspector's narrative statements pertaining to each citation 
wherein the inspector comments on the questions of gravity, negligence, an 
good faith compliance as to each of the citations (exhibits G-l through G- 

After careful consideration of the arguments presented by the petitio 
in support of the proposed settlement, including a consideration of the 
pleadings and exhibits, which are a part of the record in this case, I have 
made the following findings and conclusions concerning the statutory civil 
penalty assessment criteria found in section 110(i) of the Act. 

Fact of violations 


Respondent has conceded the fact of violation as to each of the 
citations issued in this case, and they are AFFIRMED. 

Size of Business and Effect of Civil Penalties on Respondent's Ability 
to Remain in Business 


The parties stipulated that the respondent is a small family-owned 
sand and gravel company employing seven full-time employees. Although 
respondent indicated that it has a "marginal" operation, no evidence 
was presented that the assessment of the civil penalties for the citations 
in question will adversely affect its ability to remain in business and 
I conclude that they will not. 

Good faith compliance 

Petitioner agreed that the conditions and practices cited by the 
inspector in each of the citations issued in this case were abated in 
good faith by the respondent prior to the time fixed by the inspector. I 
conclude that respondent exercised rapid good faith compliance in abating 
the citations issued and have considered this fact in approving the 



or paid for chose citations, and respondent asserted that the citations were 
subsequently dismissed, but could not confirm that fact. Under the circumstanc 
since there is no evidence of any paid prior citations, I can only conclude 
that respondent has no prior history of violations for purposes of the 
penalty assessments levied for the citations in question in this proceeding. 
Further, assuming that the respondent had paid the two previous assessments, 

I cannot conclude that two prior citations would warrant any additional 
increases in the assessments for the citations in question here. 

Negligence 

I conclude and find that with the exception of Citations 208672, 208673, 
and 208679, the remaining citations resulted from the respondent's failure 
to exercise reasonable care to prevent the conditions cited and that this 
amounts to ordinary negligence. The threecitations listed concern 
violations of the guarding standards found in 30 CFR 56.14-1, and petitioner 
asserted that respondent had been led to believe by a prior inspection 
that the guards which were installed on the equipment cited by the inspector 
on September 13, 1979, were adequate. Under the circumstances, I cannot 
conclude that respondent was negligent in those instances and I have considerec 
this fact in approving the settlement dispositions for the citations in 
question. 

Gravity 

The information contained in the inspector's narrative statements 
for each of the cited violations reflects that all of the conditions and 
practices cited by the inspector were serious, and I adopt these observations 
by the inspector as my finding with respect to this question. 

Conclusion 


After careful review and consideration of the pleadings, arguments, 
and information of record in support of the proposed settlement, I conclude 
and find that it is reasonable arid in the public interest. Accordingly, 
pursuant to 29 C.F.R. 2700.30, the settlement is APPROVED, and the citations, 
initial assessments, and the settlement amounts are as follows: 


Citation No. 

Date 

30 CFR Standard 

Assessment 

Settlement 

208669 

208670 

208671 

9/13/79 

9/13/79 

9/13/79 

56.9- 87 

56.9- 2 

56.12-32 

$ 60 

78 

40 

$ 35 

68 

30 


iUOO / L 

iJ/ /V 

jo.xq-i 

9 JO 

208673 

9/13/79 

56.14-1 

48 

208674 

9/13/79 

56.11-1 

56 

208675 

9/13/79 

56.9-7 

56 

208676 

9/13/79 

56.9-7 

56 

208677 

9/13/79 

56.14-1 

48 

208778 

9/13/79 

56.9-87 

52 

208679 

9/13/79 

56.14-1 

56 

208680 

9/13/79 

56.14-6 

56 

208681 

9/13/79 

56,9-22 

48 


$ 690 $ 41 


Order 


Respondent IS ORDERED to pay civil penalties in the settleme 
amounts shown above in satisfaction of the citations in question 1 
thirty (30) days of the date of this decision and order, and upon 
of payment by MSHA, this.proceeding is DISMISSED. 


Administrative Law Judge 


Distribution: 

Clifford R. Kinghorn, Esq., Boyer, Kinghorn & Harkaway, 36 Chandl 
Nashua, NH 03060 (Certified Mail) 

Constance B. Franklin, Esq., U.S. Department of Labor, Office of 
Solicitor, JFK Bldg., Government Center, Boston, MA 02203 (Cert 


V. 


MISSOURI PORTLAND CEMENT COMPANY, 

Respondent 


Docket Nos. DENV 79-346-M and 
CENT S0-204-DM 


Kansas City Mine and Plant 


DECISION DISMISSING COMPLAINTS 


Counsel for respondent filed on June 8, 1981, in the above-entitled 
ceeding a copy of a release signed by complainant. The release states th 
complainant has released and forever discharged respondent from all suits 
actions, causes of actions, damages, claims, or demands, in law or in equ 
which complainant ever had, has, or hereafter might have, from the beginn 
of the world to the present time, with respect to any claims, including t 
involved in the complaints filed in this proceeding in Docket Nos. DENV 7 
346-M and CENT 8O-204-DM. 


Complainant r s release of all claims made in this proceeding are base 
on a settlement agreement between him and respondent dated May 21, 1981. 
That settlement agreement shows that respondent agreed to pay complainant 
$3,873.00 and agreed to abide by certain procedural matters in connection 
with an age discrimination complaint filed by complainant under the Age 
Discrimination in Employment Act of 1967, 29 U.S.C. § 621 et seq > 

A hearing was scheduled to be held in this proceeding on November 14 

1979, but that hearing was indefinitely continued at complainant's reques 
so that complainant could obtain an attorney to represent him at the hear 
After complainant had decided not to hire an attorney to represent him, t 
hearing was rescheduled to be held on October 15, 1930. The hearing was 
thereafter continued again at complainant's request because he stated tha 
he was engaged in settlement negotiations with respondent. In the order 
granting the second continuance I specifically stated that complainant wo 
be expected to file a request that his complaints be dismissed if he shou 
reach a settlement with respondent. 

On December 17, 1980, respondent's counsel submitted for my approval 
draft of a proposed settlement agreement. In a letter dated December 18, 

1980, I returned the draft of the settlement agreement after I had signed 
the draft to indicate that it would be a satisfactory method of dischargi 
the complaints filed in this proceeding. About 5 months after I had retu 
the draft of the settlement agreement, I wrote a letter dated May 11, 198 
in which I requested that an executed copy of the proposed release be sen 
to me along with a statement by complainant that he wished to have his co 
plaints in this proceeding dismissed on the basis of the settlement agree 


Complainant ignored the letter of May 11, 1981, but respondent's cou 



Complainant; has still not filed a letter requesting that his comp! 
in this proceeding be dismissed, but the release sent to me by responds 
counsel shows that complainant has released respondent from any claims 
which could possibly be raised in this proceeding. Therefore, I find t 
the facts hereinbefore discussed support a conclusion that the complain 
filed in this proceeding should be dismissed. 

WHEREFORE, for the reasons given above, it is ordered: 

The complaints of discharge, discrimination, or interference filec 
Docket Nos. DENV 79-346-M and CENT 80-204-DM are dismissed. 

C. 

Richard C. Steffey 
Administrative Law Judge 
(Phone: 703-756-6225) 

Distribution: 

Mr. William R. Jewett, 4206 West 73rd Street, Prairie Village, Kar 
66208 (Certified Mail) 

Lawrence E. Moncrief, Esq., Attorney for Missouri Portland Cement 
Company and II.K. Porter Company, Inc., Porter Building, Pittsbui 
PA 15219 (Certified Mail) 




5ECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 


v. 


ilG THREE COAL COMPANY, 

Respondent 


Civil Penalty Proceeding 


Docket Nos. 


KENT 80-289 
KENT 80-290 
KENT 30-324 
KENT 80-325 
KENT 80-329 


Assessment Control Nos 

t 

15-05179-03010 

15-05179-03012 

15-05179-03013 

15-05179-03014 

15-05179-03015 


No. 1 Mine 


DECISION 


Appearances: Darryl A. Stewart, Esq., Office of the Solicitor, 

U.S. Department of Labor, for Petitioner; 

Charles E. Lowe, Esq., Lowe, Lowe & Stamper, 

Pikeville, Kentucky, for Respondent. 

Jafore: Administrative Law Judge Steffey 

Pursuant to a notice of hearing dated November 17, 1980, as amended 
January 13, 1981, a hearing in the above-entitled proceeding was held in 
^ikeville, Kentucky, on March 5, 1981, under section 105(d) of the Federal 
ine Safety and Health Act of 1977, 30 U.S.C. § 315(d). 

The issues in civil penalty cases are whether violations of the manda- 
;ory health and safety standards occurred and^ if so, what civil penalties 
should be assessed, based on the six criteria set forth in section 110(i) 
the Act. 

After the hearing had been convened in this proceeding, an inspector 
:esti£ied in support of Citation No. 708127 which alleged that respondent 
lad violated 30 C.F.R. § 75.301 because the volume of air in the last open 
:rosscut was less than the minimum quantity of 9,000 cubic 'feet per minute 
required by section 75.301. The inspector stated that the air velocity was 
30 low that it would not turn the blades on his anemometer (Tr. 10-12). The 
Inspector testified that he had gone to respondent’s No. 1 Mine to investig 
i roof-fall accident. While the inspector was in the mine, he wrote Citatj 
lo. 708127, but the inspector stated that the low air velocity in the last 
>pen crosscut had no bearing on the cause of the accident and that the cits 
.ion should be considered as a routine citation written as if the inspectoi 
lad been conducting a "spot" inspection, that is, an inspection other than 
:he four regular inspections required each year by section 103(a) of the Ac 



iat me cause or me air aenciency was cne racu mat no curtain naa Deen 
mg in the second open crosscut from the face and the lack of a curtain 
aused the air to be coursed from the second open crosscut to the return 
= fore being directed into the last open crosscut (Tr. 24) . 

The inspector first based his belief that the violation was associated 
Lth ordinary negligence by stating that the preshift examiner should have 
)ticed the lack of air in the last open crosscut and should have reported 
: to mine management, but the inspector retracted that claim after he 
:knowledged that the mine had been closed by an order written under section 
)3(k) of the Act so that an investigation of the accident could be made. 
Lnce no one could have made a preshift examination while the mine was close 
le inspector was unable to say exactly how the operator could have known 
iat a curtain had not been installed in the last open crosscut (Tr. 18). Th 
ispector testified that the violation had beenjcorrected in less time than 
i had allowed for abatement in his citation (Tr. 15). 

Larry Ratliff, who is a half owner of Big Three Coal Company, claimed 
iat the curtain in the second open crosscut could have been knocked down 
jtween the occurrence of the accident on September 18, 1979, and the time 
lat the inspector went into the mine the next day (Tr. 32). Although the 
ispector testified that occurrence of the accident had no bearing on the 
ick of a curtain in the second open crosscut, there is no real certainty 
; to whether the curtain had never been erected at all, or had been in- 
:alled during the previous production shift and had been torn down after 
le accident occurred. 

The evidence supports a finding that a violation of section 75.301 
xurred. As to the criteria of gravity and negligence, the evidence sup- 
>rts a finding that the violation was nonserious and that it was associated 
th a low degree of negligence in view' of the fact that neither the inspec- 
>r nor the owner could say for certain that the curtain had been in place 
tring the time that coal had last been produced in the mine. 

After the parties had presented evidence with respect to the first vio- 
ition alleged in this proceeding, Mr. Larry Ratliff, who is half owner of 
.g Three Coal Company, presented some detailed testimony bearing on the 
•iteria of the size of respondent’s business and whether the payment of 
malties would cause respondent to discontinue in business. Mr. Ratliff 
>stified that respondent had opened its mine in August 1979 and had closed 
ie mine on June 15, 1980, after occurrence of"a massive roof fall which 
ivered up respondent’s continuous-mining machine, as well as a feeder and 
shuttle car which respondent had been leasing from Island Creek Coal 
impany (Tr. 39). 


also had to pay all labor costs associated with producing coal and pay ro: 
hauling the coal to Island Creek's prepearation plant (Tr. 37-39). 


Mr. Ratliff, in addition to having a 50-percent interest in Big Thre< 
Coal Company, also had a half interest in Vanhoose Coal Company. The Van] 
Company stopped mining coal on April 4, 1980, and the 265 Lee Morse contii 
mining machine being used by the Vanhoose Company was transferred to Big 
Three's Mine and Big Three assumed the payments on the Lee Norse which 
Vanhoose Company had been making prior to its discontinuance in business 
(Tr. 47). It was not possible to recover the continuous-mining machine 
after the massive roof fall occurred in respondent's mine. Respondent wa: 
also unable to recover a feeder and a shuttle car which were being leased 
from Island Creek. Mr. Ratliff testified that the cost of the timbers an< 
other equipment required for recovering the equipment was estimated to be 
$387,000, whereas the original cost of the Lee Norse was $278,000. Respoi 
dent's insurance on the Lee Norse was sufficient to pay the remaining amoi 
due on it as well as $49,000 in debts which respondent owed to Ingersoll 
Rand (Tr. 44; 46-47; 50). 

When Island Creek found that Mr. Ratliff was unable to recover its f< 
and shuttle car which had been covered up by the roof fall, Island Creek 
cancelled its contract with Big Three Coal Company and Mr. Ratliff was un. 
to reopen the Big Three Mine at a different location. Mr. Ratliff's coun: 
mailed to me on May ^.3, 1981, some financial data and a copy of the only 

income tax return which Big Three has filed. The return covers the entiri 

period that Big Three was in business. According to the tax return, Big ' 
incurred a net loss of $96,016.79. Other data submitted by respondent sh< 
that it has no assets to pay existing obligations amounting to $109,931.7' 

Respondent's counsel in this proceeding stated at the hearing that r< 
spotvdent planned to file a bankruptcy petition within a week or 10 days a 

the hearing was held on March 5, 1981 (Tr. 56). In a letter to me dated 

May 25, 1981, respondent's counsel stated that respondent still plans to 
file a bankruptcy petition in the near future. 

Mr. Ratliff now has no interest in any active coal mine (Tr. 35). H< 
now running a hardware store (Tr. 30) and Mr. Ratliff does not plan to mil 
coal at any time in the future. His position as to the business of produ* 
coal was given at the hearing (Tr. 52): 

I would like to state it for the record, my feelings right 
to this day, if there is never another lump of coal mined until 
I have got any psrt in it, they will never mine another lump. 


Well my feeling is Big Three has no assets. We have got 
nothing that anybody can get. If Big Three had anything we would 
be more than happy to sell it and pay these debts. But we just don't 
have anything. 

The evidence In this proceeding shows that respondent did not request 
a hearing because it wishes to contest whether the violations occurred, bu 
simply wanted to present evidence to show that respondent would be unable 
to pay penalties even if it agreed to a settlement under which it would pa 
a portion of the amounts proposed by the Assessment Office. Although resp 
dent has not yet filed a petition in bankruptcy, there is no reason to dou 
its statement that it is planning to do so. If large penalties were to be 
assessed, the Department of Labor could collect them only by filing as a 
creditor in the bankruptcy proceeding because respondent’s evidence indi¬ 
cates that it has no assets which could be seized and sold in order to 
collect the penalties. Even if some assets could be discovered in the ban 
ruptcy proceeding, the collection of large civil penalties would reduce th 
amount which other creditors could obtain. Since Mr. Ratliff is out of th 
coal business and does not intend to resume the business of producing coal 
assessment of large penalties would have no deterrent effect because he 
would not personally be paying the penalties from any assets which he has 
not already lost from his venture into the coal business. 

I stated at the hearing that I would review the citations and order 
which are the subject of the five Proposals for Assessment of Civil Penalt 
and would reduce the penalties "by a considerable amount" in light of the 
fact that respondent is out of business and has no assets from which penal 
ties can be paid (Tr. 56). If inspectors had been called to testify as tc 
each of the 25 alleged violations as to which no testimony was taken, a 
period of about 2 hearing days would have been required. Even if all of 
the violations had been shown to have been very serious and to have been 
accompanied with gross negligence, I would still have felt obligated to 
assess relatively small penalties because a small company is involved snd 
because it is no longer in business and has no assets from which penalties 
can be paid. Therefore, the remaining portion of this decision will consj 
of a brief review of the total violations alleged in this proceeding and s 
tabulation listing the alleged violations and the amount of the penalty 
assessed for each violation, based on the six criteria. 

Docket Mo. KENT 80-289 


The first violation alleged by the Proposal for Assessment of Civil 
Penalty filed in Docket No. KENT 80-289 was the violation of section 75.3C 
which was the subject of considerable testimony in this proceeding, as sun 
marized in the first part of this decision. 1 have already found that th< 


volume 01 jq,uuu uul-xv- k*-*- — -- -i - - - - 

facts support a finding that respondent demonstrated better than a normal 
effort to achieve compliance and that the penalty otherwise assessable 
should be reduced by a small amount under the criterion of good-faith abatu 
ment. Respondent's witness stated that respondent had not previously been 
cited for a violation of section 75.301. The foregoing ''findings, plus 
additional considerations as to respondent's small size, and adverse finan¬ 
cial condition, warrant assessment of a civil penalty of $10 for the viola¬ 
tion of section 75.301 alleged in Citation No. 70B127. 

No testimony was received with respect to the remaining three violatit 
alleged in Docket No. KENT 80-289. Citation No. 708128 alleged a violatioi 
of section 75.1702 because the intake air escapeway was not properly sep¬ 
arated from the conveyor belt entry because of respondent's failure to 
erect a stopping outby the belt tailpiece. The Assessment Office consid¬ 
ered thst the violation resulted from ordinary negligence, that it was very 
serious, and proposed a penalty of $114. The Assessment Office did not 
reduce the penalty under the criterion of good-faith abatement even though 
the violation was abated in less time than provided, for by the inspector. 
The Assessment Office shows assignment of no penalty points under the cri¬ 
terion of history of previous violations for any of the violations alleged 
in Docket No. KENT 80-289 because all of the violations were written in 
September 1979 shortly after respondent commenced producing coal. 

Citation No. 707945 alleged a violation of section 75.200 because 
respondent failed to install reflectors at the last row of roof supports. 
The Assessment Office considered that the violation was the result of ordi¬ 
nary negligence, that it was moderately serious, and proposed a penalty of 
$44. The Assessment Office did not reduce the penalty under the criterion 
of good-faith abatement although respondent pbated the violation in 15 mini 
which was 10 minutes less than the time given by the inspector. 

Citation No. 707946 alleged a violation of section 75.604(a) because i 
permanent type splice in the trailing cable to the coal drill was not mech¬ 
anically strong and lacked adequate electrical conductivity and flexibility 
The Assessment Office considered that the violation was the result of ordi¬ 
nary negligence, that it was moderately serious, and proposed a penalty of 
$66. Abatement was performed within the 30 minutes provided for by the 
inspector. 

I find that the three violations, as to which no testimony was receivi 
occurred. The penalties proposed by the Assessment Office are a litttle oi 
the high side for failure to give respondent due credit for rapid abatement 
Of course, the Assessment Office had no evidence as to respondent's finane: 
condition. My order will hereinafter show reductions in the total penaltii 
of $290 proposed by the Assessment Office to a total of $122, or approximai 


frame ground for a - starter box. Citation No. 725313 alleged a violation 
of section 77.506 because respondent had used a solid wire, instead of a 
fuse, for the wire supplying power to the office and supply trailer. 

itation No. 725314 alleged a violation of section 75.902 because a fail¬ 
safe ground check, monitoring circuit had not been provided for the power 
ircuit for the feeder on the conveyor belt. Citation No, 725315 alleged 
violation of section 75.1722 because respondent had failed to provide a 
rotective guard for the conveyor drive chain on the feeder. Citation No. 
725316 alleged a violation of section 75.518 because respondent had used 
. solid wire, in lieu of a fuse, for the wire providing power to the contr< 
ransformer. The Assessment Office found that all of the violations re- 
ulted from ordinary negligence and found that the use of solid wires, in¬ 
stead of fuses, was the result of a very high degree of ordinary negligenci 
iMl of the violations were properly considered to be serious. The Assess- 
nent Office appropriately reduced the penalties for the violations of 
sections 77.701 and 75.518 because they were abated rapidly. Finally, the 
Assessment Office assigned an amount of $8 to each penalty under the cri¬ 
terion of history of previous violations. 

The Assessment Office proposed penalties of $52, $106, $56, $90, and ! 
espectively, or a total of $402, for the five violations alleged in Dockei 
Vo. KENT 80-290. I find that the Assessment Office proposed penalties 
tfhich are well supported by the facts alleged in the citations. I find tin 
all five violations occurred, but my order will hereinafter provide for 
reductions of approximately 50 percent in each of the penalties, or a total 
af $201, because of the fact that respondent is out of business and has no 
assets from which penalties can be collected. 

Docket No. KENT 80-324 


The Proposal for Assessment of Civil Penalty filed in Docket No. KENT 
324 seeks assessment of civil penalties for eight alleged violations. Cit 
Vo. 709045 alleged a violation of section 75.1725 because a s*huttle car la 
aperable headlights and was, therefore, not maintained in a safe operating 
condition. Citation No. 708057 alleged that respondent had violated secti 
77.1107 by failing to provide a slippage switch to stop the No. 1 belt aut 
natically in case of excessive slippage/ Citation No. 708059 alleged a 
violation pf section 75.1102 for failure to provide a slippage switch for 
the No. 2 belt head. Citation No. 705980 alleged a violation of section 
75.316 because respondent had not erected permanent brattices as close to 
the working face as is required. Citation No. 707996 alleged a violation 
3 ection 75.400 because respondent had allowed loose coal, float coal dust, 
Dil cans, and paper boxes to accumulate for a distance of about 1200 feet 
the No. 4 entry and adjoining crosscuts. Citation No. 707997 alleged a vi 
Lation of section 75.200 because respondent had failed to provide addition 


were Che result of ordinary negligence. All of the violations were consic 

ered to be serious or very serious. Respondent was given no credit for 

rapid abatement and the Subsequent Action sheets show chat no extraordinai 
effort was made to abate any of the violations. Finally, the Assessment 
Office assigned $8 to each penalty under the criterion of history of prev: 
violations. 

I find that all eight violations occurred and that the Assessment Of 1 
proposed penalties which are supported by the conditions described in eact 
of the citations. The penalties proposed by the Assessment Office were 
$78, $44, $150, $114, $225, $106, $90, and $90, respectively, or a total t 
$897, for the eight violations discussed above. My order will hereinaftei 

reduce Che penalties by approximately 50 percent to a total of $449 becaus 

of -the fact that respondent is out of business and has no assets from whic 
penalties can be collected. 

Docket No. KENT 00-325 


The Proposal for Assessment of Civil Penalty filed in Docket No. KEN' 
325 alleged occurrence of seven violations. Citation No. 708054 alleged i 
violation of section 75.1710-1 because a canopy had not been installed on 
cutting machine being used in 60-inch coal. Citation No. 708056 alleged 
a violation of section 75.1710-1 because a canopy had not been installed ( 
a shuttle car being used in 60-inch coal. Citation No. 709043 alleged a ' 
lation of section 75.313 because the methane monitor on the loading machii 
was not in operable condition. Citation No, 707989 alleged a violation o] 
section 75.1725 because from 30 to 40 bottom rollers on the No. 2 conveyoi 
belt were stuck. Citation No. 707998 alleged a violation of section 75-1’ 
because the canopy had been removed from the loading machine; the violati( 
was abated by removal of the cutting machine from mine property. Citatioi 
No. 726231 alleged a violation of section 75.1100-l(b) because respondent 
had failed to provide a waterline for firefighting purposes along the con¬ 
veyor belt for a distance of about 800 feet. Citation No. 726234 alleged 
a violation of section 75.326 because air being used to ventilate the Nos 
and 2 conveyor belts was traveling in reverse direction, the condition be: 
the result of adverse roof conditions and water seepage. 

The Assessment Office found that all of the violations were the resu! 
of ordinary negligence and that all of them were serious or moderately sei 
The Assessment Office appropriately reduced no penalties because of respoi 
having showh a rapid effort to achieve compliance. The Subsequent Action 
sheets show that no extraordinary effort was made to achieve compliance ii 
any case. Finally, the Assessment Office assigned $8 to each penalty und< 
the criterion of respondent's history of previous violations. The Assessi 
Office proposed penalties of $90, $90, $44, $52, $78, $72, and $150, resp< 


iere is no doubt: hue chat respondent was aware of the section of the regu- 
itions with which it was required to comply. The Commission held in 
.m Walter Resources, Inc ., 1 FMSHRC 1827 (1979), that a citation should 
)t be vacated simply for failure to show the exact section of the regula- 
!ons which has been violated, so long as the citation is sufficiently spe- 
.fic to explain to the operator the condition which is considered to be 
izardous and which needs to be corrected. Therefore, my order in this 
•oceeding will amend Citation No. 726231 to cite a violation of section 
>.1100-2(b) instead of section 75.1100~l(b). My order will also amend the 
oposal for Assessment of Civil Penalty so as to allege a violation of 
jetion 75.1100-2(b) and will assess a penalty for a violation of section 
).1100-2(h) instead of a penalty for a violation of section 75.1100-l(b). 

I find, after making the correction discussed in the preceding para- 
•aph, that all seven violations occurred and that the Assessment Office 
•oposed appropriate penalties in each instance. My order will hereinafter 
jsess total penalties of $288 which arc 50 percent less than those proposed 
' the Assessment Office because of the fact that respondent is out of 
isiness and has no assets from which penalties can be collected. 

Docket No. KENT 80-329 


The Proposal for Assessment of Civil Penalty filed in Docket No. KENT £ 
19 seeks assessment of civil penalties for two alleged violations of sectic 
i.200. The first violation was alleged in Citation No. 726230 which stated 
lat respondent had failed to follow its roof-control plan by not installing 
raps or crossbars for a distance of about 60 feet. The second violation 
: section 75.200 was cited in Order of Withdrawal No. 726235 issued under 
te imminent-danger provisions, or section 107(a), of the Act. The violatic 
.leged in the order was that respondent had removed seven cuts of coal fron 
le Nos. 4 and 5 pillar blocks and had installed only four breaker posts, 
tereas the roof-control plan requires installation of eight breaker posts 
id a row of line timbers installed on 4-foot centers. 

The Assessment Office found that the first violation of section 75.200 
is the result of ordinary negligence, that it was moderately serious, and 
•oposed a penalty of §98. The Assessment Office found that the second 
olation of section 75.200 was the result of gross negligence, was very 
>rious, and proposed a penalty of $445. 

I find that both violations of section 75.200 occurred and that the 
isessment Office appropriately evaluated the criteria in proposing the 
ital penalties of $543 described above. My order will hereinafter reduce 
te proposed penalties to $272, or by about 50 perdent, because respondent 
i no longer in business and has no assets from which penalties can be 


30 C.F.R. § 75.1100-2 (b) instead of 30 C.F.R. § 75.1100-l(b) and Citatio 
No. 726231 is amended to show that it alleges a violation of 30 C.F.R. 

§ 75.1100-2(b) instead of 30* C.F.R. § 75.1100-l(b). 

(B) Within 30 days from the date of this decision, respondent shal 
pay civil penalties totaling $1,332.00. The penalties assessed herein 
are allocated to the respective violations as follows: 

Docket No. KENT 80-239 

Citation No. 708127 9/19/79 § 75.301 . $ 10. 

Citation No. 708X28 9/19/79 § 75.1707 . 57. 

Citation No. 707945 9/24/79 § 75.200 . 22. 

Citation No. 707946 9/24/79 § 75.604(a) . 33. 

Total Penalties Assessed in Docket No. KENT 80-289 . $ 122. 

Docket No. KENT 80-290 

Citation No. 725312 1/28/80 § 77.701 . $ 26. 

Citation No. 725313 1/28/80 § 77.506 . 53. 

Citation No. 725314 1/29/80 § 75.902 . 28. 

Citation No. 725315 1/29/80 § 75/1722 . 45. 

Citation No, 725316 1/29/80 § 75.518 . 49. 

Total Penalties Assessed in Docket No. KENT 80-290 . $ 201. 

Docket No. KENT 80-324 

Citation No. 709045 10/12/79 § 75.1725 . $ 39. 

Citation No. 708057 10/16/79 § 77.1107 . 22. 

Citation No. 708059 10/16/79 § 75.1102 . 75. 

Citation No. 705980 1/3/80 § 75.316 . 57. 

Citation No. 707996 1/29/80 § 75.400 . 113. 

Citation No. 707997 1/29/79 § 75.200 . 53. 

Citation No. 725317 1/29/80 § 75.1710-1 . 45. 

Citation No. 725318 1/29/80 § 75.1710-1 . 45. 

Total Penalties Assessed in Docket No. KENT 80-324 . $ 449. 

Docket No. KENT 80-325 

Citation No. 708054 10/12/79 § 75.17X0-1 . $ 45. 

Citation No. 708056 10/12/79 § 75.17X0-1 . 45. 

Citation No. 709043 10/12/79 § 75.313 . 22. 

Citation No. 707989 10/17/79 § 75.1725 . 26. 

Citation No. 707998 1/29/80 § 75.1710-1 . 39. 

Citation No. 726231 5/5/80 § 75.1100-2(b) . 36. 




























UULKL'L INU. Kbltl OU“J C'J 


Citation No. 726230 5/5/80 § 75.200 . $ 49.00 

Order No. 726235 5/12/80 § 75.200 . 223.00 

Total Penalties Assessed in Docket No. KENT 80-329 . $ 272.00 

Total Civil Penalties Assessed in This Proceeding . $1,332.00 


C. 

Richard C. Steffey 
Administrative Law Judge 
(Phone: 703-756-6225) 



Distribution: 

Darryl'A. Stewart, Attorney, Office of the Solicitor, U.S. Department 
of Labor, Room 280, U.S. Courthouse, 801 Broadway, Nashville, TN 
37203 (Certified Mail) 

Charles E. Lowe, Esq., Attorney for Big Three Coal Company, Lowe, 

Lowe & Stamper, P.0. Box 69, Pikeville, KY 41501 (Certified Mail) 







Civil Penalty Proceeding 


SECRETARY OF LABOR, 

MINE SA1 JTY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 

v. 

PIKEVILLE COAL COMPANY, 

Respondent 


Docket No. KENT 81-12 
Assessment Control 
No. 15-12272-03002 

Chisholm Mine No. 2 


DECISION 


Appearances: George Drumming, Jr., Esq., Office of the Solicitor, 

U.S. Department of Labor, for Petitioner; 

John M. Stephens, Esq., Stephens, Combs & Page, 

Pikeville, Kentucky, for Respondent. 

Before: Administrative Law Judge Steffey 

Pursuant to a notice of hearing issued March 12, 1981, a hearing in tl 
above-entitled proceeding was held on May 7, 1981, in Prestonsburg, ICentucl 
under section 105(d) of the Federal Nine Safety and Health Act of 1977 , 

30 U.S.C. § 815(d). 

After the parties had completed their presentations of evidence, I 
rendered the bench decision which is reproduced below (Tr. 84-95) : 

This hearing involves a Proposal for Assessment of Civil Penalty 
filed on November 21, 1980, by the Secretary of Labor in Docket No. 
KENT 81-12, seeking to have a civil penalty assessed for an alleged 
violation of 30 C.F.R. § 75.1101 by Pikeville Coal Company, 

The issues in a civil penalty case are whether a violation of th 
mandatory safety standards or the Act occurred and, if so, what penal 
should be assessed, based on the six criteria set forth in Section 11' 
of the Federal Mine Safety and Health Act of 1977. I shall first mak 
some findings of fact. 

X. On June 9, 1980, Inspector Kellis Fields made an investiga¬ 
tion at the Chisholm No. 2 Mine of the Pikeville Coal Company. At 
that time, he examined the belt drive, located on the surface, for 
the underground belt conveyor which extended up the No. 4 entry. He 
observed that there was no fire suppression system on the belt drive, 
and he therefore issued Citation No. 722892 alleging a violation of 
section 75.1101. The laneuace n that citation reads as follows: 



2. At the hearing, the inspector explained that the reference in 
his citation to the 25-foot distance from the highwall had been alleged 
in the citation because the inspector's manual provided some guidelines 
for the requirement of application of section 75.1101 to surface belt 
drives, and those guidelines provide that the fire suppression system 
is required if the belt drive is within 25 feet of the portal. 

3. The inspector made it clear in his testimony that while he 
used the guidelines in the manual and made the measurement to show that, 
in his opinion, he was justified under the manual for citing a violation 
of section 75.1101, he believed that he was citing respondent for a vio¬ 
lation of section 75.1101, not for a violation of a guideline in a manua] 
Technically, he said that he could cite respondent for a violation of 
section 75.1101 even if the belt drive were a thousand feet from the 
portal. In other words, in his opinion, the distance from the portal 

is not relevant for finding a violation of section 75.1101. 

A. Respondent presented its safety director at the Chisholm No. 2 
Mine as a witness. His name is Charles Dotson. Mr. Dotson presented 
as Exhibit A a diagram showing that the No. A entry has an apron located 
over it with solid walls on each side of the apron to support it, and 
he stated that when he measured the distance from the coal rib itself 
to the belt roller, that he obtained a measurement of 38 feet 7 inches. 

He also said that, in his opinion, the manual requires the measurement 
to be made to the belt roller, rather than to the motor itself, that 
had been used as a point of termination of measurement when the inspec¬ 
tor obtained the distance of 25 feet from the motor on the belt conveyor 
drive to the highwall. Mr. Dotson's Exhibit A also shows that if the 
measurement had been made from the edge of the right wall facing the 
No. A entry of the apron, it would have been a distance of 18 ieat 
8 inches to the roller at the motor. The inspector obtained a distance 
of 15 feet when he made a measurement from the wall of the apron to the 
motor. The distance between the motor itself and the roller is two or 
three feet, and I think, that the angle from which the two gentlemen 
made their measurements accounts for the remaining difference in the 
masurements obtained by Mr. Dotson and Inspector Fields. 

5. It was the inspector's opinion that any fire that might start 
on the belt drive, even though it was located outside the mine could 
get into the No. A entry, which is also the belt line, and he said that 
despite the fact that the belt line contains what is known as a neutral 
split of air, it does take air into the mine from outside, and it does 
therefore carry whatever is in the outside air, and if there were a fire 
outside, it was his opinion that some smoke from the fire would be carri< 


— first of all there s a check curtain just inby the No. 4 entry portal 
and that is supposed to keep all but a small amount of air from going 
up the belt line, and, of course, some oxygen has to be in the belt line 
in order to supply life to the people who work along the belt line from 
time to time, or travel it. In addition to the check curtain at the 
intake or portal of the No. 4 entry, there are other check curtains 
arranged just inby the tailpiece of the belt line, and those check cur¬ 
tains prevent air from the belt line traveling to the face. Of course, 
there is also a check curtain just outby the belt tailpiece. All of 
the protective check curtains would prevent air from getting into the 
intake if the air should be carrying smoke from a fire from the outside. 
As all parties agree, there would have to be some kind of damage to the 
ventilation system in order for smoke from the outside to be carried to 
the working face up the No. 4 entry. 

7. From the standpoint of.gravity, not only would it be difficult 
for any smoke from a fire to get up the No. 4 entry, but at the time the 
citation was written, there was already installed in the vicinity of the 
head drive, about which we are talking, a large tank containing water, 
and that tank is equipped with pumps and water lines so that if a fire 
had occurred on the surface a person on the surface would have been 
able to combat the fire by the use of a hose attached to that water 
supply. 


8 . Mr. Dotson testified that if the inspector had not written 
this citation that respondent would not have installed a fire suppres¬ 
sion system using water on this belt drive on the outside. In fact, the 
citation was abated by the installation of a dry chemical system because 
Mr. Dotson said that outside the mine the deluge water system, referred 
to in section 75.1101, would not have been appropriate because it would 
have frozen in the wintertime and would have become inoperative. 

I believe that those are the principal facts that should be con¬ 
trolling in a decision in this case. Respondent makes two primary argu¬ 
ments with respect to this notice of violation. First of all, Mr. Steph 
for respondent, has argued that the facility here, the belt drive, is on 
the surface of the mine, and that section 75.1101 clearly is a portion 
of the regulations which is designed to apply to underground mines, and 
he argues that it was improper to cite a belt drive on the surface for a 
violation of a safety standard which clearly applies only to underground 
facilities. Mr. Drumming, on behalf of t£e Secretary of Labor, contends 
with respect to that argument, that the beit conveyor involved definitel 
extended underground, and therefore the underground portion couldn't wor 
if it didn't have a drive located somewhere, and even though the drive 
happened to be on the surface, that that drive was an integral part of 



ing that section to underground belt drives, even though some of those 
belt drives have been located on the surface, and I have taken the posi¬ 
tion that Mr. Drumming takes in this case, which is that since this 
belt drive is an integral part of that first flight of the belt con¬ 
veyor that goes underground, there is no way that we can exempt the 
belt drive on this portion of the conveyor belt from the underground 
provisions of the regulations. Therefore, I agree that it is appropri¬ 
ate for section 75.1101 to be cited in connection with a belt drive 
which is located on the surface. 

We then come to Mr. Stephens* other argument, or at least one of 
his other arguments, and that is, he says that although he doesn't like 
certain portions of the manual because they also refer to application 
of section 75.1101 to surface facilities, he says that as a matter of 
fact, if you are going to follow the manual, that this particular belt 
drive was farther from the portal than 25 feet and, therefore, that 
Inspector Fields was not really following the guidelines when he cited 
section 75.1101. 

As to whether Inspector Fields followed his guidelines depends in 
large part on how you look at the measurements of the two individuals 
who were witnesses in this case. I think wc must get back to the fact 
that the possibility of any smoke going underground would depend on 
that smoke going into the No. k entry, and to get into the No. 4 entry, 
the smoke has to pass by the two supports of the apron, which are on 
the outside of the mine, and which really are the beginning of the No. 4 
entry. So, if you considered the belt drive to be within the 25-foot 
distance required by the manual, then even under Mr. Dotson's measure- 
ents, the belt drive would be within 25 feet of the No. 4 portal. Con¬ 
sequently, I think that the manual would have been complied with in this 
instance, even if that were necessary, 

I think, however, that I have to agree with Mr. Drumming and Inspec¬ 
tor Fields that we're here dealing with a citation of a regulation and no 
with a policy in a manual. The Commission stated in Secretary of Labor 
. Old Ben Coal Company , 2 FMSHRC 2806 (1980), that failure to follow a 
manual by itself is not a sufficient basis for vacating a notice of vio¬ 
lation or a citation. The Commission held in that case that such in¬ 
structions are not officially promulgated and do not prescribe rules 
f law binding upon an agency. So, I would say, if I were confronted 
ith a choice here where the inspector is required to follow the manual 
down to the last inch in order for him to cite section 75.1101, I would 
not say that he has to follow the manual. Therefore, even if the 
measurements didn't come within the 25-foot provision, I would, and do, 
old that it is not necessary for him to follow the manual in order to 


assess a civil penalty based upon the six criteria. The parties have 
stipulated that Pikeville Coal Company is subject to thr Act and that 
I have jurisdiction to hear and decide the case, and that respondent 
operates the Chisholm No. 2 Mine. It has also been stipulated that 
»respondent is a large operator, that respondent would not be adversely 
affected by the assessment of a civil penalty, and thai its ability tc 
continue in business would not be adversely affected by paying a civil 
penalty. Those stipulations cover two of the criteria that have to be 
considered. 

It has been stipulated as to a third criterion, that respondent 
demonstrated a good-faith effort to achieve rapid compliance. Au to 
a fourth criterion, history of previous violations, it was stipulated 
that respondent has not previously been cited for a violation of sect! 
75.1101. 

The remaining criteria to be considered are negligence and gravit 
As to negligence, Mr. Dotson stated that he thought that there was aln 
no possibility that smoke from any fire on the outside could get up th 
No. 4 entry where it would endanger anyone working underground, and he 
stated for that reason, the company interpreted, and he interpreted, 
section 75.1101 as not being applicable to this belt drive. In additi 
to the other reason that has already been given, namely, that the belt 
drive was on the surface, section 75.1101 was, in his opinion, not ap 
cable because the belt drive was more than 25 feet from the drift open 
and was subject to freezing in winter. All these factors, in his opin 
made this belt drive exempt from having to have an automatic fire sup¬ 
pression system on it. Moreover, he pointed out that someone had to b 
stationed on the surface, in the vicinity of this belt drive, and was 
stationed on the surface; that all the employees in this company, both 
those stationed on the surface and assigned to work underground, a e 
trained to apply fire-fighting equipment and methods and, therefore, 
could have fought any fire that might have developed. They could have 
done so through the use of the fire hose and other facilities on the 
surface. Consequently, I cannot find that Respondent was negligent in 
having violated section 75.1101 under those conditions. 

As to the criterion of gravity, I have already indicated in my 
findings of fact above that there was almost no probability that any 
smoke from a fire on the belt drive would have gone underground and 
would have been a hazard to anyone working underground. In view of 
the fact that someone was on the surface at all times, it is very like 
that any fire that might have started would have been seen as soon, or 
about as soon, as an automatic system could have taken affect. It 
should be pointed out also that the company installed a dry chemical 
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stances, I believe that a civil penalty in this instance should be 
the minimum permitted by the Act. Therefore, I assess a civil penalty 
of $1.00. 


WHEREFORE, it is ordered: 

Within 30 days from the date of this decision, Pikeville Coal Company 
11 pay a civil penalty of $1.00 for the violation of section 75.1101 
eged in Citation No. 722892 dated June 9, 1980. 

01U£<xshQ Q. 

Richard C. Steffey 
Administrative Law Judge 
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George Drumming, Jr. Attorney, Office of the Solicitor, U.S. Depart¬ 
ment of Labor, Room 280, U.S. Courthouse, 801 Broadway, Nashville, 
TN 37203 (Certified Mail) 


John M. Stephens, Esq., Attorney for Pikeville Coal Company, Stephens, 
Combs & Page, P.O. Drawer 31, Pikeville, KY 41501 (Certified Mail) 



SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 


Civil Penalty Proceeding 

Docket No. KENT 81-49 
Assessment Control 
No. 15-11566-3007 F 


v. 


V AND M MINING COMPANY 
OF PAINTSVILLE, INC., 

Respondent 


No. 3 Mine 


DECISION APPROVING SETTLEMENT 


Appearances: George Drumming, Jr., Esq., Office of the Solicitor, 

U.S. Department of Labor, for Petitioner; 

G. C. Perry III, Esq., Paintsville, Kentucky, for 
Respondent. 


Before: 


Administrative Law Judge Steffey 


Pursuant to a notice of hearing dated March 12, 1981, a hearing in th< 
above-entitled proceeding was held in Prestonsburg, Kentucky, on May 5, 19 
under section 105(d) of the Federal Mine Safety and Health Act of 1977, 

30 U.S.C. § 815(d). 

After the hearing was convened, counsel for the parties stated that 
they had entered into a settlement agreement under which respondent had 
agreed to pay a penalty of $2,000 for the single violation of 30 C.F.R. 

§ 75.200 alleged in this proceeding, instead of the penalty of $4,000 pro¬ 
posed by the Assessment Office. 


Section llO(i) of the Act gives six assessment criteria which are re¬ 
quired to be used in determining the size of civil penalties. The parties 
had been able to stipulate as to all of the six criteria except the questi 
of whether the operator was negligent with respect to the occcurrence of t 
violation. Therefore, counsel for the parties asked that they be permitte 
to present evidence solely on the criterion of negligence. The testimony 
of three different MSHA inspectors was introduced. After testimony had be 
received by three different inspectors, the parties reopened their settlem 
discussions and agreed that a settlement penalty of $2,000 was not support 
by the record. Consequently, the final settlement agreement was that resp 
dent would pay a penalty of $1,000. 

The parties stipulated that respondent is subject to the provisions c 



Inspector John S. South wrote Citation and Order No. 707822 which is 
ubject of the Proposal for Assessment of Civil Penalty . He testified 
e is responsible for investigating accidents and that he was asked to 
tigate the cause of a roof fall which occcurred at respondent’s mine 
ruary 25, 1980 (Tr. 10). The roof fall consisted of a single piece 
dstone which measured 53 feet in length, 23 feet in width, and from 
20 feet in thickness (Exh. 10). The roof fel.l* without warning while 
ontinuous-mining machine was cutting coal. The operator of the 
uous-mining machine ran in one direction and escaped the fall, but 
ictim ran in another direction and was caught beneath the massive rock 
10, p. 4). The rock was so heavy that it could not be moved with two 
on jacks and two 50-ton jacks (Tr. 32; 36). The body of the miner who 
illed had to be removed by chipping away the rock and digging into the 
of the mine. A period of 15 hours was required to recover his body 
32-33). Three inspectors assisted in the removal of the miner's body 
ach of them testified that they had never seen a roof fall which was 
p of a single rock as large as the one here encountered. . 

The inspector who wrote the order stated that respondent had violated 
irst safety precaution in its roof-control plan which provides that if 
dous conditions are encountered, the operator is to install roof sup- 
in addition to the standard 30-inch bolts required by the roof-control 
(Tr. 12; Exh. 9). The inspector explained that, in this instance, the 
ional support would normally consist of installing straps along with 
olts. The inspector agreed, however, that even if the operator had 
using straps in this instance, they would have had no effect whatsoever 
lding the roof because the piece that fell was from 15 to 20 feet thick 
o roof bolt would have been able to anchor above a rock that size. The 
ctor agreed that there is no known technology which could have prevented 
f fall of the size that occurred in respondent's mine (Tr. 14-15). 

Another aspect of the roof fall which tended to exonerate respondent 
any negligence was the fact that, although a hill seam existed in the 
piece of sandstone that fell, the inspector was unsure that the hill 
could have been observed on both sides of the entry prior to the fall 
17). Another inspector was positive that the hill seam could not have 
detected before' the roof fall occurred, lie testified that if he had 
mining in the same entry involved in the accident, he would have been 
eding in the same way respondent was producing coal. It was his belief 
the roof fall could not have been prevented by any known technology 
25). Another factor which contributed to the roof fall was the fact 
a strip mine on the surface had been shooting coal directly above 
ndent’s mine and that work could have loosened the roof of respondent's 
(Tr. 20). 


The preponderance of the evidence which I have discussed above shows 
that respondent could not have detected any hill seams prior to the accid 
If so, respondent would have had no reason to install the additional supp 
which is required by its roof-control plan when hazardous conditions are 
countered. When it is considered that a small operator is involved, one 
be inclined to wonder if a settlement amount of $1,000 was fair to respon 

I believe that a penalty of $1,000 is appropriate if one considers a 
the implications which can be derived from the total record. Since the r h 
ing opened with a statement by counsel that the case had been settled, •I 
not go into all the conditions described in Citation and Order No. 707822 
which I would normally have pursued with the inspectors. For example, no 
testimony was received as to allegations in the citation and order to the 
effect that respondent had been driving some entries and crosscuts at wid 
greater than were permitted by the roof-control plan. Also it was allege 
that respondent had performed some work 25 feet inby permanent roof suppo 
(Exh. 4). Moreover, respondent has been cited for three prior violations 
of its roof-control plan (Exh. 1). I am not finding that the allegations 
discussed in this paragraph were proven because no testimony was received 
with respect to them and respondent had no reason to address them since t 
witnesses were presented as to a single aspect of the settlement agreemen 
I am referring to these matters solely to show that in a fully contested 
proceeding, it is very likely that the evidence would have supported find 
as to the six criteria which would have warranted assessment of a penalty 
large as the penalty of $1,000 agreed upon by the parties. 

I find that the evidence presented by the parties did fully justify 
reduction of the penalty of $4,000 proposed by the Assessment Office to t 
settlement amount of $1,000. 

WHEREFORE, it is ordered: 

(A) The motion for approval of settlement is granted and the settle 
agreement is approved. 

(B) Pursuant to the settlement agreement, respondent shall, within 
30 days from the date of this decision, pay a penalty of $1,000 for the v 
lation of section 75.200 alleged in Citation and Order No. 707822 dated 
February 27, 1980. 


Richard C. Steffey 
Administrative Law Judge 
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. C. Perry III, Esq., Attorney for V and M Mining Company of Paintsvil 
Inc., P.0. Drawer C, Paintsville, KY 41240 (Certified Mail) 
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MINE SAFETY AND HEALTH 
DMINISTRATION (MSHA), 

Petitioner 


Civil Penalty Proceeding 

Docket No. VA 80-166 
Assessment Control 
No. 44-03761-3019 V 


v. 


KINS ENERGY CORPORATION, 
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No. 2 Mine 


DECISION 


pearances: Leo J. McGinn, Esq., Office of the Solicitor, 

(J.S. Department of Labor, for Petitioner; 
Robert T. Copeland, Esq., Copeland & Thurston, 
Abingdon, Virginia, for Respondent. 

fore: Administrative Law Judge Steffey 


Pursuant to a notice of hearing issued March 3, 1981, a hearing in the 
ove-entitled proceeding was held on April 21, 1981, in Wise, Virginia, 
der section 105(d) of the Federal Mine Safety and Health Act of 1977, 
U.S.C. § 815(d). 


After the parties had completed their presentations of evidence, 
rendered the bench decision which is reproduced below (Tr. 107-118): 

This proceeding involves a Petition for Assessment of Civil Penalt 
filed in Docket No. VA 80-166 on October 24, 1980, by the Secretary of 
Labor seeking to have a civil penalty assessed for an alleged violation 
of 30 C.F.R. § 75.200 by Elkins Energy Corporation. 

I shall make some findings of fact on which my decision will be 
based. 


1. Inspector Charles Reece went to Elkins Energy Corporation’s 
No. 2 Mine on June 4, 1980, to make some respirable dust investigations 
He traveled to the face area about 8:00 a.m. While he was in the face 
area, he observed that the No. 3 entry had been cut to a depth which 
appeared to be more than the 20 feet permitted under the roof-control 
plan. He talked to the roof-bolting machine's operator who advised 
the inspector that he had made a test hole that morning, and also 
that he had just finished completing the installation of a row of 
bolts 4 feet outby the row of bolts on which he was working at that 




the time the inspector was on the section was a distance of 24 feet. 
The evidence shows In this case that a 14 Joy continuous-mining 
machine was being used to produce coal, and that the distance from 
the forwardmost bit on the Joy continuous-mining machine to the 
controls is a distance of 21-1/2 feet. If the measurement of 24 feet 
is used as the distance which the machine was trammed beyond the last 
permanent roof support, the controls of the machine would have been 
out from under the supported roof a distance of only 2-1/2 feet. 

One of the company’s witnesses testified that under that situation 
the hand of the operator would have been under unsupported roof 
but not his body. 

3. The continuous-mining machine here involved was equipped 
with a canopy so that the controls of the miner arc under the canopy, 
and the result is that, even if the operator’s hands and arms were 
beyond the last permanent roof support, the operator and his hands 
and arms would have been under the canopy. Additionally, if the 
continuous-mining machine had been advanced a distance of 8 feet 
beyond the last row of permanent supports, the canopy would have 
protected the operator from a possible roof fall. 

4. The roof-control plan is Exhibit 2 in this proceeding. Tha 
plan provides on page 4 that the maximum depth the continuous-mining 
machine may be advanced beyond the last row of. permanent supports is 
20 feet. Page 11 of Exhibit 2 provides in paragraph 3 that the oper¬ 
ator of the continuous-mining machine shall not advance the controls 
of such equipment inby the last row of roof bolts. 

5. The inspector’s citation, which is Exhibit 1 in this pro¬ 
ceeding, states that several mountain breaks existed in the face 
area. He testified, however, that he observed no mountain breaks in 
the No. 3 entry where the mining machine advanced beyond the last 
row of permanent supports.. One of the operator’s witnesses testified 
that he observed mountain breaks in the entry adjacent to the No. 3 
entry, but that he saw none in the No. 3 entry.- The main roof and 
immediate roof in this mine are comprised of sandstone. The inspecto 
testified that, while he didn't think any roof was completely safe, 
of the various types of immediate roof that he encounters, that he 
considered sandstone to be the least subject to falling particles 
and hazardous conditions. The inspector was not aware of any roof 
falls which had occurred in this mine at the time he made his inspec¬ 
tion. One of the operator’s witnesses testified that no roof falls 
had occurred. The inspector testified that the roof-bolting machine 
operator and his helper had installed the proper number of safety 
supports prior to commencing bolting in the No. 3 entry. 



bankruptcy proceedings. At that time another company by the name 
of Sylvia Ann Coal Company acquired the stock of Elkins Energy and 
began making a joint return with Elkins Energy, and in that 1979 
return, Elkins Energy itself showed a loss of $36,000 and the joint 
return showed a loss of $86,313 (Exh. B). Under the bankruptcy 
provisions, the secured creditors started receiving payments in 
September 1979, and those payments vary over different periods, 
depending upon the decisions made in the bankruptcy proceeding. The 
unsecured creditors, however, are to be paid off on a quarterly basJ 
over a 4-1/2-year period. In 1980 Elkins Energy showed a net income 
of $200,752.24 (Exh. A). Some of that net income has been used 
to make payments to unsecured creditors beginning on March 13, 1980, 
and some more will be used to make a payment as of June 13, 1981. 

The company’s liabilities are $4,130,140.91 in excess of its assets 
(Exh. E). 


7. Under the bankruptcy provisions, -there are four operating 
officers and an additional management person, namely, Mr. Davis, whe 
received from $25,000 to $30,000 a year in salary, but the bankruptc 
provisions control payments of funds out of the company’s cash flow. 
The company has a certain amount of flexibility so that it might 
be able to pay a penalty of up to $500 without having to discharge 
payment of the penalty under the provisions of payments to unsecured 
creditors. Any amount over $500, and this is purely an estimate 
by Mr. Davis, would have to be done on a quarterly basis over a 
period of 4-1/2 years. Therefore, any large penalty that I might 
assess in this proceeding would have to be paid in the same manner, 
that is, on a quarterly basis. 


Having found that a violation occurred, it is necessary that I 
assess a penalty. The Act does not permit a judge to find that-a 
violation occurred and waive the assessment of a penalty. The size 
of the company's business has been discussed in the findings of fact, 
and they indicate that the company is a relatively small operator. 

I did not include anything as to the criterion of history of previous 
violations in my findings above because those previous violations are 
set forth in Exhibit 3 in this proceeding and Exhibit 3 indicates that 
the company has a history of only four previous violations for the 
last 24 months preceding the occurrence of the violation cited in 
this case. 

One of those was a violation of section 75.200 which was cited 
in February of 1980. It has* been my practice over the years to 
increase the penalty otherwise assessable under the other five criteric 
if I find that an operator has violated on a prior occasion the same 
section of the Act or regulations whiGh is before me in any given 
proceeding. Since there has been a previous violation of section 
75.200, I find that whatever penalty is otherwise assessable should 
be increased by $25 under the criterion of history of previous 
violations. 

I made no reference in the eight findings of fact set forth above 
to the criterion of whether the operator demonstrated a good-faith 
effort to achieve rapid compliance. The entries on Citation No. 687713 
shows that it was issued at 9:45 a.m. by the inspector, and that the 
violation was abated by 3:15 p.m. the same day. The evidence in this 
case shows that the inspector waited until the No. 3 entry had been 
completely bolted before he measured the distance from the last row 
of permanent supports to the face, and he testified that he didn't evei 
write the citation until the area had been completely bolted. Conse¬ 
quently, at the time the inspector wrote the citation, the roof boltin) 
that needed to be done in this entry had already been completed. 

The inspector said that roof bolting was only a portion of the 
abatement that he required, the other portion being that when a viola¬ 
tion of the roof-control plan occurs, the operator is required to 
explain the roof-control plan to the crew so that they will know that 
a violation occurred and will avoid similar oversights in the future. 

The company's safety director, Mr. Donnie Short, explained the 
roof-control plan about 3 o'clock to both the day shift, which was 
leaving the mine, and to the oncoming shift, which was due to begin 
working at 3:00 p.m. Consequently, the total abatement of the viola- 


before he abated the citation. I believe that those facts support 
a finding that the operator demonstrated a good-faith effort tg 
achieve rapid compliance, and that the penalty should neither be 
increased nor decreased under the criterion of good-faith effort 
to achieve rapid compliance. 

The last findings of fact set forth above, that is, Nos. 7 and 8 
show that the operator is currently carrying on its business under 
provisions of the Bankruptcy Act and, consequently, can only pay penal¬ 
ties based on the provisions of the court’s disposition of that filing 
in bankruptcy. Since respondent has an outstanding obligation to pay 
off both secured and unsecured creditors in a considerable amount, 

I think it would be appropriate to find that large penalties would 
have an adverse effect on the company’s ability to continue paying 
off its creditors and, therefore, any penalty assessed in this pro¬ 
ceeding should take that criterion into consideration. 

The remaining two criteria are negligence and gravity. Insofar 
as negligence is concerned, the evidence supports a finding that there 
was at least ordinary negligence because the continuous-mining 1 machine’ 
controls were advanced farther than they should have been. Although 
the roof-control plan, which is Exhibit No. 2 in this proceeding, 
became effective only a few days before the citation was written, 

Mr. McGinn stated in his closing remarks that the old roof-control 
plan, which has a date of March 2, 1979, contained the same provi¬ 
sions that I used in finding that a violation of the roof-control plan 
occurred. Consequently, the operator was aware of the provisions of 
his roof-control plan, and we cannot say that the section foreman was 
unaware of the fact that the controls of the continuous-mining machine 
should not have been advanced beyond the last permanent roof supports. 

As to the criterion of gravity, the evidence and the findings 
of fact that I have already made show that the immediate roof was 
sandstone which is less hazardous than some shales and other types 
of immediate roofs. Also, fortunately, the continuous-mining machine 
was equipped with a canopy which did have a safety factor built in 
to it, if a person does go beyond permanent roof support. 

Additionally, there is no evidence in the case to show that anyone 
other than the operator of the continuous-mining machine went beyond 
permanent roof support, and the operator of the roof-bolting machine 
had installed the proper temporary supports before he began to install 
the psrmanent supports. Consequently, we do not have any evidence 
that a large number of people went beyond permanent support in this 
instance. Consequently, the gravity of the situation is not as great 
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company is already in bankruptcy, and one which involves a small 
operator, and a situation where there was ordinary negligence, 
and not a great degree of gravity, I believe that a penalty of $200 
should be assessed, to which $25 should be added for the history of 
previous violations, so that a penalty of $225 will be assessed 
in this proceeding. 

WHEREFORE, it is ordered: 

Respondent, within 30 days from the date of this decision, shall pay 
a civil penalty of $225.00 for the violation of ,30 C.F.R. § 75.200 allege 
in Citation No. 687711 dated June 4, 1980. 

fflUcSuOstd} Q , J 

Richard C. Steffey ** ^ 
Administrative Law Judge 
(Phone: 703-756-6225) 


Distribution: 

Leo J. McGinn, Trial Attorney, Office of the Solicitor, U.S. Depart¬ 
ment of Labor, 4015 Wilson Boulevard, Arlington, VA 22203 (Certi¬ 
fied Mail) 

Robert T. Copeland, Esq., Attorney for Elkins Energy Corporation, 

212 West Valley Street, P.0. Box 1036, Abingdon, VA 242.10 (Certi¬ 
fied Mail) 



SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Patitioner 

v. 

WESTMORELAND COAL COMPANY, 
Respondent 


Civil Penalty Proceeding 

Docket No. WEVA 80-614 
A.0. No. 46-01283-03043F 

Hampton No. 3 Mine 


DECISION AND ORDER 


On June 24, 1981, this matter came on for a hearing on the parties 
motion to approve settlement of charges that the operator’s faulty 
pillaring practices in the No. 9 Right Section of the Hampton No. 3 
Mine resulted in the deaths of a section foreman and an assistant mine 
foreman. The settlement proposed is a reduction in the amount initiall 
assessed from $13,000 to $4,000. 

The parties’ prehearing submissions and the information adduced 
at the settlement hearing showed that: 

A. The charge that the operator had engaged in partial 
pillaring practices in violation of 30 C.F.R. 75.201-2(d) 
was of doubtful validity because (1) the adverse roof 
conditions and fells of roof in the 4th and 5th pillars 
in the third pillar line may have justified leaving 
substantial portions of the outby wings (30 C.F.R. 
75.201-2(e)), and because of (2) the inconclusive nature 
of the testimony as to the size of the partial pillars, 
if any, left in the challenged pillar line. 

B. The charge that the operator violated its approved roof 
control plan by failing to set trisets or cribs before 
pulling the pushout stump in the No. 5 pillar in the fourth 
pillar line (the scene of the accident) was clearly 
established aa the proximate cause of the roof fall that 
killed the two foremen and endangered the lives of three 
other miners. In mitigation, the operator showed (1) 

a disturbing lack of clarity (now corrected) in the roof 
control plan, a deficiency for which MSHA shares respon- 



tnat tne motion to approve settlement be granted. 


Accordingly, it is ORDERED that the motion to approve settlement, 
as amended, be and hereby is GRANTED. It is FURTHER ORDERED that the 
operator pay the amount of the settlement agreed upon, $4,000, on or 
before Wednesday, July 15, 1981 and tha^ subject to payment the 
captioned matter be DISMISSED. 




feph B. Kennedy 
Administrative Law Judge 


Distribution: 

David Street, Esq., U.S. Department of Labor, Office of the Solicitor, 
3535 Market St., Philadelphia, PA 19104 (Certified Mail) 

Robert Steinberg, Esq., Crowell & Moring, 1100 Connecticut Ave., NW, 
Washington, DC 20036 (Certified Mail) 


LESLIE COAL MINING COMPANY, 

Contestant 

v. 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSIIA), 

Respondent 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 

v. 

LESLIE COAL MINING COMPANY, 

Respondent 


Contests of Citations 

Docket No. KENT 79-375-R 
Citation No. 713366; 8/31/79 

Docket No. KENT 79-376-R 
Citation No. 715998;■9/5/79 

Docket No. KENT 80-217-R 
Citation No. 729889; 3/18/80 

Leslie Mine 

Civil Penalty Proceedings 

Docket No. KENT 80-259 
A/0 No. 15-07082-02028S 

Docket No. KENT 80-314 
A/0 No. 15-07082-03035 

Leslie Mine 


DECISION 

Appearances: John M. Stephens, Esq., Stephens, Combs & Page, 

Pikeville, Kentucky, for Contestant-Respondent; 
Darryl A. Stewart, Esq., Office of the Solicitor, 
U.S. Department of Labor, for Respondent-Petitioner. 

Before: Judge Charles C. Moore, Jr. 

These combined civil penalty and review proceedings were heard 
February 24, 1981, in Prestonsburg, Kentucky. Two citations and a 
withdrawal order alleging violations of 30 C.F.R. §75.200 are at iss 
Per stipulations introduced at the hearing, Leslie Mine is medium-si 
producing 177,818 tons of coal annually, has a moderate prior histor 
consisting of 235 violations during two and one-half years, and impc 
tion of the maximum civil penalty will not adversely affect Contests 
Respondent's ("Contestant’s"] ability to remain in business. 


1/ 30 C.F.R. §75.200 prescribes, in part, "(t]he roof and ribs of a 




Inspector Smith issued citation 713366 on August 31, 1979, during 
nvestigation of a non-fatal roof fall in the 009 working section of 
Leslie Mine. The roof fall, not at issue here, had occurred in the 
■d entry between Spads 971 and 999 (see Contestant's Exhibit ["Ex."] C-2). 
fall encompassed most of the entry between the crosscuts (Tr. 43-46). 
remaining portion of the entry had been timbered to prevent the fall 
i spreading to a power center inby Spad 999 in the third entry. 2/ A 
r cable had been routed around the fall into the second entry and 
to the power center. 

The inspector observed large cracks and cutters in the roof around 
fall (Tr. 11). 3/ Water was dripping and floying from the roof in 
;e quantities, "like a faucet" (Tr. 14-15). This roof is composed of 
nated or layered shale with additional parts of sandstone and 
ilized material (Tr. 15). As such, it is structurally weak and the 
ence of dripping and flowing water increases the likelihood of roof 
s (Tr. 16). Ten roof falls had occurred in the Leslie Mine during 
five months before this citation was issued (Tr. 27, 152). Metal 
ps and four, five and six foot resin roof bolts supported the roof 
metal plates were also put up in some areas (Tr. 16, 17, 40, 173 and 
C-6). It was stipulated that Contestant was following an approved 
control plan when both citations and the order were issued and that 
olation of the plan is not alleged. Section 75.200 may be violated, 
ver, if roof is inadequately supported regardless of whether a plan 
eing followed. 

After observing these conditions, Inspector Smith issued a citation 
aining to three areas near the fall. 4/ The citation was to have 
abated five days later. Inspector Oney entered the area September 5, 

, while conducting a regular inspection and observed cracks in the 
and dripping water (Tr. 51) . He saw no evidence of additional roof 
rt and issued withdrawal order 715998 intending to cover the same 
as the citation. The order differed from the citation, however, in 
it failed to include an area around Spad 999 that was included in 
citation, and was unclear with respect to the measurements of the 


"Inby" is a term of direction meaning toward the working face, and 
by" refers to the direction away from a working face, a dictionary 
ning, mineral and related terms , Bureau of Mines, U.S. Department of 
nterior, 1968. 

rhe inspector defined a "cutter" as a crack occurring where the roof 
3 the ribs, indicating stress (Tr. 13). 


Contestant testified that he first realized that some of the timbers and 
cribs had been misplaced while accompanying the inspector who issued the 
order. He requested that the compliance date be extended in order to 
remedy the error but the inspector refused (Tr. 181). On redirect 
examination, the inspector stated that he did not recall the witness 
making such a request (Tr. 185). The order was abated three months 
later after cribs and timbers had been installed to the satisfaction of 
the inspector. 

The inspector gave several reasons for his opinion that the roof 
was not adequately supported. As a roof control specialist, these were 
the worst conditions he had ever seen (Tr. 14-15). A fall had recently 
occcurred in the area of the citation as had ten roof falls at this mine 
in the five months preceding issuance of the citation. Water flowing 
from the roof posed a threat of electrical shock should a piece of wet 
roof fall on the high voltage cable (Tr. 25). Although he admitted it 
was possible to have sound roof despite the presence of large quantities 
of water, the inspector felt that such was not the case here (Tr. 38-39) 

Three witnesses for Contestant testified that the roof was adequate 
supported before the citation was issued, and that the timbers and cribs 
installed to abate the order had not taken weight since their installati 
(Tr. 124-125, 142, 158-159, 166, 173-174). Two of those witnesses had 
recently visited the area; the third had only spoken to miners who 
regularly worked there (Tr. 124-125). Mr. Wooten, who was Contestant's 
safety director when the citation was issued (Tr. 165), testified that a 
crack was discovered up in the roof when test holes were drilled in the 
area in preparation for mining (Tr. 166). Contestant then began using 
five and six foot bolts instead of four foot bolts, as required by the 
roof control plan (Tr. 166). 

In view of the fact that this was admittedly bad roof, that a roof 
fall had just occurred and that Contestant did not prove to my satisfact 
that greater roof support was used in the cited area than had been used 
in the fall area, I think the inspector was justified in issuing the 
citation. It follows that since no action was taken to abate the citati 
by September 5, 1979, the withdrawal order was also proper. Both the 
citation and the order are affirmed. 

While I disagree with Contestant's evaluation of its roof condition 
I find that Contestant knew of the conditions and did not consider the 
area dangerous. Its degree of negligence was therefore small. As to 
gravity it must be remembered that the inspector did not issue an immine 
danger order. A penalty of $300 will be assessed. 


and the crosscut at Spad 1608 (Ex. C-3, Tr. 69). After speaking to the 
roof bolting machine operator and using the "sound and vibration" method, 
he also found a horizontal crack 48 inches up the roof (Tr. 75-77). 5/ §j 
He saw that the cribs and timbers Immediately outby the intersection had 
taken weight (Tr. 69), so much so in fact that the wedges Installed 
between the timbers and the roof to insure a tight fit were "mashed 
almost flat," (Tr, 77). Eight foot roof bolts were being installed (Tr. 
90). Four, five, six and eight foot roof bolts and metal straps supports 
the area (Tr. 117). Timbers and cribs had been installed in the second 
entry outby Spad 1608 before the citation was issued. The entry was an 
active coal haulage road when the citation was issued but is no longer 
actively used (Tr. 102, Ex. C-3). 

A witness for Contestant, Mr. Vaughan, testified that he visited 
the area after the citation was issued and found only one crib had taken 
weight (Tr, 127). Two timbers were so loose that he was able to knock 
them out with a small mason hammer (Tr. 116). 

The inspector and one witness for Contestant testified that cribs 
and timbers in the area have taken weight since the citation was abated 
(Tr. 97, 159-160). Upon returning to the area after the citation was 
abated, the inspector observed that more timbers had been added and that 
others had broken so that it was difficult to tell which timbers had 
been installed to abate the citation, and whether they had taken weight, 
in order to determine whether or not the additional support mandated in 
the citation was needed (Tr. 97). One witness for Contestant testified, 
however, that the area was timbered off pursuant to a company policy 
requiring escapeways to be timbered regardless of roof conditions in 
order to prevent falls (Tr. 127). This testimony was refuted by another 
witness for Contestant who testified that the cited area was not an 
escapeway; that the witness was "off one overcast" (Tr. 162). 7/ 

Although the existence of the vertical crack was well established 
at the hearing there was some question as to whether MSHA proved the 
existence of the horizontal crack. All of the Contestant’s witnesses, 


37 "Sound and vibration" testing is an accepted method for detecting 
horizontal cracks. It consists of placing one hand on the roof then 
tapping the roof with a hammer. In this case the inspector found that 
the roof "sounded heavy" indicating weight on the roof bolts, supporting 
his conclusion that a horizontal crack existed (Tr. 77). Peabody Coal 
Company , 2 FMSHRC 987 (April 1980) and Itmann Coal Company , 1 FMSHRC 1591 
(October 1979). 


The inspector felt more support was needed and that the intersects 
would have fallen had not additional support been installed (Tr. 81) * 
Contestant, on the other hand, was of the opinion that the area was 
adequately supported when the citation was issued (Tr. 159-160). 

When experts disagree as to the safety of a particular situation i 
presents a difficult question. The Government has the burden or proof, 
but I believe a close question should be decided in favor of safety. I 
hold that on balance, the Secretary has shown that the intersection 
needed more roof support. I accordingly affirm the citation. 

As to the penalty, I find a low degree of negligence. As to gravj 
I take into consideration the fact that no imminent danger order was 
issued. A penalty of $100 will be assessed. 

ORDER 

Contestant is ordered to pay to MSHA, within 30 days, a penalty oi 

$400. 



Charles C. Moore, Jr. 
Administrative Law Judge 
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John M. Stephens, Esq., Stephens, Combs & Page, P.. 0. Drawer 31, 
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Darryl A, Stewart, Esq., U.S. Department of Labor, Office of the 
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SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 


v. 


AEARTH DEVELOPMENT, INC., 

Respondent 


Civil Penalty Proceeding 

Docket No. CENT 81-40 
A/0 No. 03-01401-03008V 

Bradley Stephens //I Mine 


DECISION 

Appearances: Eloise Vellucci, Esq., Office of the Solicitor, U.S. 

Department of Labor, Dallas, Texas, on behalf of 
Petitioner 

Michael Walker, President, Aearth Development, Inc., 
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The above-captioned case is a civil penalty proceeding brought 
pursuant to section 110 of the Federal Mine Safety and Health Act of 
1977, 30 U.S.C, 801 et seq, (hereinafter, the Act). The hearing in thi 
matter was held on May 13, 1981, in Fort Smith, Arkansas. 

Two orders pursuant to section 104(d)(1) of the Act were at issue 
this proceeding. Both orders were issued by Inspector Lester Coleman o 
July 8, 1980, for alleged violations of 30 CFR 77.1710(e). Section 
77.1710(e) requires that each employee working in a surface coal mine 
shall be required to wear suitable protective footwear. In both instan 
it was established that mine management knew that these two employees w 
not wearing protective footwear, Michael Walker asserted at the hearin 
that management had informed both employees that protective footwear wa 
required. Although the Respondent's employees were expected to pay for 
shoes themselves, Respondent had arranged for credit to be extended to 
employees who could not afford to pay for the shoes immediately. It is 
evident that management permitted these employees to continue work even 
though they had not obtained safety shoes. Respondent notified its emp 
of the requirement that they wear protective footwear, but did not enfo 
the requirement. In so doing, Respondent violated Section 77.1710(e). 




The inspector issued Order No. 793090 upon observing a laborer wo,rk 
in the pit while wearing only ordinary leather shoes. The laborer was 
cleaning coal with a shovel. The spoil bank was located immediately adj 
to the pit. The spoil was comprised of loose material and contained deb 
which ranged in size up to two or three feet in diameter. The inspector 
was concerned that material would fall from the spoil bank into the pit 
strike the laborer. If a large enough piece of materisl struck the labo 
on the foot, it could have caused bruises or broken bones. 

The testimony of Michael.Walker, president of Aearth, established t 
the height of the spoil bank above the floor of the pit was approximatel 

39 feet. The pit itself was estimated by the inspector to have been 
approximately 65 feet wide and 150 feet long. The laborer was working 
approximately 35 feet away from the edge of the spoil at the time he was 
observed by the inspector. The inspector believed that the laborer was 
close enough to be struck by debris falling from the spoil pile. Moreov 
the laborer’s responsibilities also brought him into the area of the pit 
immediately adjacent to the spoil bank. 

The inspector issued Order No. 793091 after he observed a laborer 
wearing non-steel toed boots while assisting in the repair of a front-en 
loader. The individual involved was a trainee equipment-oiler. When 
observed, the laborer was helping to remove a turbocharger from the load 
The turbocharger was approximately 18 inches by 24 inches and weighed 35 

40 pounds. Michael Walker admitted that if it had dropped on the labore 
foot, it would have caused injury. He suggested, however, that the labo 
would not have lifted the turbocharger himself but would have used a bo 
to do so, thereby reducing the likelihood that it would have fallen onto 
his foot. 

At the outset of the hearing, the parties stipulated that the infor 
presented on the conference worksheet concerning Respondent’s history of 
violations and size was accurate. The parties agreed that Respondent’s 
history of violations was minimal and that its mine was small. Michael 
Walker admitted that the ability of Respondent to continue in business 
would not be adversely affected by any penalty assessed herein. 



was ordered to pay the sum of $200 within 20 days of the hearing'. 
The approval of settlement is hereby AFFIRMED. 

ORDER 


IT IS ORDERED that, if it has not yet done so, Respondent pay the sum 
of $200 to Petitioner within 30 days of the date of this decision. 




Forrest E. Stewart 
Administrative Law Judge 


Distribution: 

Eloise Vellucci, Esq., Office of the Solicitor, U.S. Department of 
Labor, 555 Griffin Square Building, Suite 501, Dallas, TX 75202 (Certified 
Mail) 

Michael Walker, President, Aearth Development, Inc., P. 0. Box 3514, 
Little Rock, AR 72203 (Certified Mail) 
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Appearances: Richard H. Nebeker, Esq., Callister, Greene & Nebeker, 

Salt Lake City, Utah, for United States Fuel Company; 
Edward H. Fitch, Esq., Office of the Solicitor, U.S. 
Department of Labor, Arlington, Virginia, for the Mine 
Safety and Health Administration. 

Before: Judge Cook 

I. Procedural Background 

On May 7, 1979, United States Fuel Company (U.S. Fuel) filed an a 
tion for review in Docket No. WEST 79-81-R pursuant to section 105(d) 
the Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 801 et seq 
(Supp. Ill 1979) (1977 Mine Act), requesting that Citation No. 78^508 ' 


1 J Section 105(d) provides as follows: 

If, within 30 days of receipt thereof, an operator of s coal or < 
mine notifies the Secretary that he intends to contest the issuance or 
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health hazard. U.S. Fuel’s application for review alleged, inter alia , 

(1) that no violation of the cited mandatory standard existed; (2) that the 
condition or practice set forth in the citation was not caused by U.S. Fuel 
nwarrantable failure to comply with the 1977 Mine Act; and (3) that the 
ondition or practice set forth in the citation was not of a nature which 


fn. 1 (continued) 

n a citation or modification thereof issued under section 104, or any rainei 
r representative of miners notifies the Secretary of an intention to conteg 
he issuance, modification, or termination of any order issued under sectior 
104, or the reasonableness of the length of time set for abatement by a cite 
tion or modification thereof issued under section 104, the Secretary shall 
immediately advise the Commission of such notification, and the Commission 
shall afford an opportunity for a hearing (in accordance with section 554 of 
itle 5, United States Code, but without regard to subsection (a)(3) of suet 
section), and thereafter shall issue an order, based on findings of fact, 
affirming, modifying, or vacating the Secretary’s citation, order or propose 
Penalty, or directing other appropriate relief. Such order shall become 
final 30 days after its issuance. The rules of procedure prescribed by the 
Commission shall provide affected miners or representatives of affected mine 
in opportunity to participate as parties to hearings under this section. Ti 
Commission shall take whatever action is necessary to expedite proceedings 
for hearing appeals of orders issued under section 104." 

IJ Section 104(d)(1) provides ss follows: 

"if, upon any inspection of a coal or other mine, an authorized represc 
:ative of the Secretary finds that there has been a violation of any mandate 
wealth or safety standard, and if he also finds that, while the conditions 
ireated by such violation do not cause imminent danger, such violation is of 
such nature as could significantly and substantially contribute to the cause 
ind effect of a coal or other mine safety or health hazard, and if he finds 
?uch violation, to be caused by an unwarrantable failure of such operator to 
:oraply with such mandatory health or safety standards, he shall include sue! 
r inding in any citation given to the operator under this Act. If, during tl 
same inspection or any subsequent inspection of such mine within 90 days 
ifter the issuance of such citation, an authorized representative of the 
Secretary finds another violation of any mandatory health or safety standard 
ind finds such violation to be also caused by an unwarrantable failure of 
such operator to so comply, he shall forthwith issue an order requiring the 
>perator to cause all persons in the area affected by such violation, except 
:hose persons referred to in subsection (c) to be withdrawn from, and to be 
>rohibited from entering, such area until an authorized representative of tl 
Secretary determines that such violation has been abated." 


representatives of both parties present and participating. The parties ma 
closing arguments following the presentation of the evidence. 

On November 21, 1979, U.S. Fuel filed a motion styled "Motion to Re-o 
the Hearing, or in the Alternative to Have Admitted as Evidence, the Affi¬ 
davits of Walter L. Wright, General Superintendent, and Bruce Sherman, the 
Miners* Representative, Attached Hereto." The same day, MSHA filed a stat 
roent in opposition thereto. On December 4, 1979, an order was issued gran 
U.S. Fuel's motion to reopen the hearing for the purpose of presenting the 
testimony of Messrs. Walter L. Wright and Bruce Sherman. The order contai 
a notice of hearing scheduling the hearing to reconvene on February 4, 198 
in Salt Lake City, Utah. Thereafter, an order was issued continuing the 
hearing to 2 p.m., on June 2, 1980, in Salt Lake City, Utah. 

On November 26, 1979, MSHA filed a proposal for a penalty in Docket N 
WEST 80-62 pursuant to section 110(a) of the 1977 Mine Act alleging one 
violation, of 30 C.F.R. § 75.316, as set forth in 104(d)(1) Citation No. 
789508, issued on April 10, 1979. 

U.S. Fuel had not filed an answer to the proposal as of May 16, 1980. 
It should be noted that the Rules of Procedure of the Federal Mine Safety 
and Health Review Commission (Commission) require a party against whom a 
enalty is sought to file and serve an 'answer within 30 days after service 
f a copy of the proposal on the party. 29 C.F.R. § 2700.28 (1979). As a 
esult of such failure to file an answer, Chief Administrative Law Judge 
James A. Broderick issued an order on May 16, 1980, requiring U.S. Fuel to 
show cause on or before May 30, 1980, as to (1) why it should not be deeme' 
to have waived its right to a hearing and contest of the proposed penalty, 
and (2) why the proposed order of assessment should not be summarily enteri 
as the final order of the Commission and collection procedures instituted. 
On Hay 22, 1980, the Commission’s docket office received a telephone commu; 
nation from counsel for U.S. Fuel pertaining to the order to show cause, ai 
>n May 23, 1980, the case was assigned to the undersigned Administrative L 
Judge. 

Thereafter, a telephone conference was held during which the undersigi 
Administrative Law Judge and representatives of the parties participated. 

Ct was agreed that both cases would be submitted for decision based upon tl 
record developed in Docket No. WEST 79-81-R on November 7 and 8, 1979, in 
Salt Lake City, Utah, and based upon a stipulation to be filed by the part: 
Additionally, a schedule was set for the filing of briefs. As a result of 
:he telephone conference, an order was issued on May 29, 1980, cancelling i 
une 2, 1980, hearing. 


a decision in these cases until such time as the Commission issued its deci 
sion in Secretary of Labor, MSHA v. Cement Division, National Gypsum Compan; 
Docket No. VINC 79-154-PM, addressing the issue as to when a violation is o 
such nature as could significantly and substantially contribute to the causi 
snd effect of a mine safety or health hazard, as that criterion is used in 
section 104 of the 1977 Mine Act. 3/ Chief Administrative Law Ju^ge James i 
Broderick issued his decision in the National Gypsum case on December 26, 
1979, wherein he applied the rule of law announced by the Interior Board of 
Mine Operations Appeals in Alabama By-Products Corporation, 7 IBMA 85, 94, 
83 I.D. 574, 1 BNA MSHC 1484, 1976-1977 CCH OSHD par. 21,298 (1976). See , 

I FMSHRC 2115 (1979). The Commission granted the mine operator's petition fi 
discretionary review on January 31, 1980, and issued its decision on April ' 
1981. See , Secretary of Labor, MSHA v. Cement Dlvlson, National Gypsum 
Company , 3 FMSHRC 822, 2 BNA MSHC 1201, 1981 CCH OSHD par. 25,294 (1981). 

II * Violation Charged in Docket No. WEST 80-62 


Citatioi) No. 

Date 

30 C.F.R. Standard 

789508 

April 10, 1979 

75.316 

Witnesses and 

Exhibits 



3/ An article appearing in 4 Mine Regulation & Productivity Report No. 25 
(New York: McGraw-Hill, Inc.) (July 4, 1980) at pg. 2 stated, in part, as 
ollows: 

“The Mine Safety and Health Review Commission has expressed dissatisfac 
Lion with the legal precedents thst federal inspectors follow to decide 
whether operators’ violations are significant and substantial (S&S). In a 
public meeting, the commission voted 3 to 1 (Commissioner A1 Lawson dissent* 
o overturn a decision of Administrative Law Judge James Broderick that upht 
line S&S findings attached to citations issued to National Gypsum (MR, 1/11' 

"Broderick indicated that he was bound to follow the test for S&S viol* 
:ions laid out by the old Interior Board of Mine Operations Appeals (IBMA) i 
Lts 1976 Alabama By-Products decision. Operating under that test, which sa) 
:hat all violations could be S&S except technical ones or ones posing only £ 
remote chance of injury, federal coal mine inspectors have found about 61% c 
'oal violations to be S&S, while metal/nonmetal mine inspectors have found 
ibout 91% of violations to be S&S, according to figures of the Mine Safety 
it Health Administration. 

"What will remain unanswered until the commission issues a final opinic 
Ls how far MSHRC will move in the direction of the IBMA’s pre- Alabama 
3y-Products definition of an S&S violation as one posing a risk of serious 
>odily harm or death." 


Both U.S. Fuel and MSHA called Federal mine inspector Ted R. Milovicl 
as a witness» 

B. Exhibits 

1. MSHA introduced the following exhibits in evidence during the 
hearing: 

M-l is a typed copy of Citation No. 789508, April 10, 1979, 30 C.F.R 
§ 75.316. 

M-2 contains copies of Inspector Milovich's handwritten notes pertaii 
to M-l. 

M-2A Is a typed copy of M-2. 

M-3 is a copy of the ventilation system and methane and dust control 
plan in effect at the King No. 5 Mine on April 10, 1979. 

M-4 is a drawing prepared by Inspector Milovich. 

M-*5 is s copy of the inspector's statement pertaining to M-l. 

2. U.S. Fuel di*d not introduce any exhibits in evidence during the 
hearing. 

3. The parties filed stipulations on June 17, 1980, stipulating the 
admission in evidence of (a) the November 15, 1979, affidavit of Bruce 
Sherman; (b) an attached Exhibit "A," which is a copy of U.S. Fuel's con¬ 
trolling company information report; and (c) an attached Exhibit "B," whi. 
is a computer printout compiled by the Directorate of Assessments setting 
forth the history of previous violations at U.S. Fuel's King No. 4 and Kii 
No. 5 Mines for which assessments have been paid, beginning January 1, 19 
and ending May 29, 1980. 

IV. Issues 


A. The following issues are presented in the above-captioned applic 
for review proceeding: 
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failure to comply with mandatory standard 30 C.F.R. § 75.316. 

B. Two basic issues are involved in the above-captioned civil pen 
proceeding: (1) did a violation of mandatory standard 30 C.F.R. § 75.3 
occur, and (2) what amount should be assessed as a penalty if a violati 
is found to have occurred? In determining the amount of civil penalty 
should be assessed for a violation, the law requires that six factors b 
considered: (1) history of previous violations; (2) appropriateness of 

penalty to the size of the operator's business; (3) whether the operato 
negligent; (A) effect of the penalty on the operators ability to conti 
in business; (5) gravity of the violation; and (6) the operator's good 
in attempting rapid abatement of the violation. 

V• Opinion and Findings of Fact 

A. Stipulations 


1. During the hearing on November 7, 1979, the parties stipulated 
the King No. 5 Mine is involved in interstate commerce (Tr. 7). 

2. The parties filed stipulations on June 17, 1980, stating, in p 
as follows: 

[a] The above two docket numbers concern the same 
identical citation, Number 789508 issued on April 10, 1979, 
by MSHA Inspector Ted R. Milovich. 

[b] A hearing was held in Docket No. VEST 79-81“R 

in Salt Lake City, Utah, on November 7 and 8, 1979, before 
Administrative Law Judge John F. Cook. 

[c] The parties stipulate that the two cases should be 
consolidated and the record should be closed with the 
inclusion of the Affidavit of Mr. Bruce Sherman being 
admitted as part of the record. The Secretary specifically 
states that he is not opposed to the addition of Mr. Sherman's 
affidavit dated November 15, 1979, but further that he does 
not attest to the accuracy or truth of said Affidavit. 



prior violations. 


[f] The payment of any penalty in this matter will not 
affect U.S. Fuel Company's ability to remain in business. 

(g} The violation was abated in normal good faith. 

[h] The parties will file short briefs in this matter 
with U.S. Fuel's brief to be mailed on or by June 16, 1980, 
and MSHA's brief will be mailed on or by July 9, 1980. 

Occurrence of Violation 


Federal mine inspector Ted R. Milovich issued section 104(d)(1) Citatior 
. 789508 at U.S. Fuel's King No. 5 Mine during the course of his April 10, 
79, inspection. The citation alleges a violation of mandatory standard 
C.F.R. § 75.316 in that ,, [t 1 he ventilation, methane and dust control plan 
s not being complied with in the No. 1 right entry of the first south 
tion. The line brattice was 28 feet outby the point of deepest penetra- 
on and coal was being cut with a Joy continuous mining machine. No methane 
as] detected. The plan allows 15 feet." (Exh. M-l). The applicable pro- 
sion of the King No. 5 Mine's approved ventilation system and methane and 
st control plan required that "[l]ine brattice or tubing will be installed 
a distance no greater than 15 feet from the area of deepest penetration tc 
ch any portion of the face has been advanced in working faces from which 
al is being cut, mined, or loaded." (Fourth and fifth pages of Exh. M-3, 

. 45-46). A parenthetical statement following the requirement states that 
feet is needed to allow proper maneuvering of the continuous miner. The 
ig Mine has never in 70 years of mining, generated Methane of detectable 
antity in any working place." (Fifth page of Exh. M-3). Mandatory scandal 
C.F.R. § 75.316 requires that: 

A ventilation system and methane and dust control plan 
and revisions thereof suitable to the conditions and the 
mining system of the coal mine and approved by the Secretary 
shall be adopted by the operator and set out in printed form 
on or before June 29, 1970. The plan shall show the type 
and location of mechanical ventilation equipment installed 
and operated in the mine, such additional or improved equip¬ 
ment as the Secretary may require, the quantity and velocity 
of air reaching each working face, and such other information 
as the Secretary may require. Such plan shall be reviewed 
by the operator and the Secretary at least every 6 months. 
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IBMA 30, 82 I.D. 36, 1 BNA MSHC 1256, 1974-1975 CCH OSHD par. 19,237 (19; 
f f*d sub nom . Zeigler Coal Company v. Kleppe , 536 F.2d 398 (D.C. Cir. 19; 

The evidence presented by MSHA and U.S. Fuel paint starkly different 
ictures of the facts surrounding the issuance of the citation. In the 
bsence of these two patently inconsistent versions of the events, the 
lndings of material fact in these cases could be concisely stated without 
rolonged discussion and analysis of the testimony of the individual witnes 
owever, because the two versions are patently inconsistent, it is consider 
pproprlate to discuss the testimony of the various witnesses in some detai 

Federal mine inspector Ted R. Milovich was accompanied on his inspecti 
y Mr. Robert Martinez, the company safety inspector, and Mr. Bruce Sherroar 
representative of the miners (Tr. 34). They entered the section and pro* 
eeded toward the face areas by walking inby through the belt entry (Tr. 34 
3). As the inspection party approached the feeder breaker, the inspector 
bserved a shuttle car, operated by Mr. Jose Carlos Salas, dumping a load c 
oal (Tr. 34-36). Being a somewhat suspicious person, 4/ the inspector 
ickened his pace to follow the shuttle car into the working place (Tr. 34 
llowing the shuttle car required the inspector to make a right turn into 
crosscut after passing the feeder breaker, and to thereafter make a left 
rn into the No. 1 right entry. This entry was adjacent to the belt entry 
See , e_.£,, Exh. M-4). Messrs. Martinez and Sherman followed the same rout 
s the inspector, but, because the inspector had quickened his pace, they 
rived at the face area of the No. 1 right entry shortly after the inspect 
rived there ( See e.g., Tr. 301, 312). 

Upon reaching the face area, the inspector made a series of observatic 
hich resulted in the issuance of the subject citation. A box cut on the 
ght side of the entry was the point of deepest penetration to which the 
ace had been advanced (Tr. 38). The avidence presented dqring the hearing 
Btablishes that the box cut was 5 feet deep. ( See , j 2 .£., Exh. M-4). Face 
ntilation was being provided through the use of line brattice which had 
sen installed on the left side of the entry (Tr. 38). The line ! rattice w 
tached to timbers, or posts, which appear to have been installed for that 
urpose ( See , _e.£., Exh. M-4). According to the inspector, Mr. Eddie Edwar 
ne continuous miner operator, was cutting coal from the left side of the f 


/ Inspector Milovich testified on this point as follows: 

"As he was leaving I stepped up my pace to follow this shuttle car int 
le working place, because I am somewhat of a suspicious person. I suspect 
nat when a shuttle car operator observes an inspector they go up to the fa 
id they say, *the inspector is coming,* and things can change rapidly." 

Cr. 34). 
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because the continuous miner’s cab was inby the end of the line brattice < 
.364, 369). The cab is approximately 20 feet from the cutting bits on the 
front of the machine (Tr. 121). 

The inspector exchanged comments with members of the crew, and requei 
that nothing be moved or disturbed until such time as he discussed the mai 
with mine management (Tr. 36-37). Members of mine management were summon* 
to the scene and arrived shortly thereafter. 

The continuous miner was backed out of the face area after managemeni 
personnel were accorded the opportunity to observe the condition (Tr. 63) 
The inspector testified that the line brattice was attached to and termini 
at the fourth post outby the face (fourth post). The third post outby th< 
face (third post) was standing, but no line brattice was attached to it. 
first post outby the face (first post) and the second post outby the face 
(second post) were lying on the ground on the left side of the entry. Th< 
cap pieces for the two downed posts were on the right rib siding (Exh. M-< 
Tr, 57-62). The inspector’s testimony reveals that the four posts and th< 
line brattice were in that same position and condition when he first ent< 
the face area and observed the continuous miner cutting coal from the lefi 
side of the face (Tr. 364, 373-374). His testimony further reveals that i 
line brattice was lying on the ground or was otherwise immediately availal 
which could have been extended inby the fourth post (Tr. 50-51, 62* 360, ! 
367, 373, 381-382, 384-386). In fact, the inspector testified that he ast 
the company personnel to extend the line brattice on the fourth post to ii 
maximum extension, and that when they did so he discovered only approximai 
16 or 17 inches of line brattice which could be extended inby that post 
(Tr. 39-50). 

A series of measurements were made using the fourth post as-the point 
of reference. These measurements revealed that the line brattice terminal 
at a point approximately 28 feet outby the point of deepest penetration t< 
which any portion of the face had been advanced, i_.e_., 13 feet, or almost 
full cut, more than permitted by the approved ventilation system and raeth< 
and dust control plan (Tr. 37-38 , 46-47, Exh. M-4). The inspector testif: 
that none of the company personnel present expressed the view that the 
measurement was being made using the wrong post as the point of reference; 
or stated that additional line brattice was present either on the ground < 
under the miner which should have been accounted for in the measurement. 
(See e.^., Tr. 43, 362, 374-375, 379). 


if that face had been advanced* His testimony further maintains that there 
ras no additional line brattice in the area which could have been used to 
:omply with the applicable provision of the approved ventilation system anc 
lethane and dust control plan. 

U.S. Fuel maintains that Inspector Milovich’s version of the events si 
ounding the issuance of Citation No. 789508 is patently erroneous. Brief} 
tated, U.S. Fuel maintains that the crew began work on the left side of tY 
'o. 1 right entry by cleaning up some sloughage along the left rib. Accord 

ng to U.S. Fuel, Mr. Salas had transported one shuttle car load of this 

aterial to the feeder breaker and had just returned for a second load wher 
he inspector arrived in the face area. According to U.S. Fuel, the contin 
ous miner was pushing 'sloughage into the face when Inspector Milovich 
rrived. U.S. Fuel maintains that the first post waa knocked down by the 
ontinuous miner while maneuvering to clean up the sloughage, and that it v 
he only post that had been knocked down prior to the time that the inspect 
ad the continuous miner operator back the machine out of the area along th 
ft rib. U.S. Fuel maintains that this post was knocked down while the cr 
s working on the first shuttle car load of sloughage from the left side c 

e entry. It is U.S. Fuel’s position that the second post was knocked dow 

hen the inspector had the miner operator back the machine out of the area 
long the left rib. Additionally, U.S. Fuel maintains that the line bratti 
as properly installed to within 15 feet of the point of deepest penetratio 
all relevant times, and that the line brattice was accidently knocked do 
long with the post, while maneuvering the continuous miner to clean up the 
loughage. 

U.S. Fuel employed the testimony of six witnesses and the affidavit of 
c. Bruce Sherman to set forth its version of the events surrounding the 
3suance of Citation No. 789508. However, their evidence contains numerous 
^consistencies, especially in nine key areas, which reflect adversely on 
\eir credibility. Specifically, their evidence is inconsistent insofar as 
L) when the posts were installed on the left side of the entry; (2) identi 
flng the post to which the line brattice was attached; (3) when the two 
>sts were knocked down; (A) what activities were occurring in the face are 
en the inspector arrived there; (5) the location of the line brattice aft 
. was knocked down and what the various witnesses did or did not say to th 
ispector concerning the location and condition of the line brattice; 

>) whether the witnesses saw measurements being made; (7) whether addition 
•attice material was brought in to abate the violation; (8) tyhether the 
ispector and Mr. Eddie Edwards, the continuous miner operator, engaged in 
conversation at the kitchen; and (9) whether Mr. Buddy Gines, the section 


installed those line posts (Tr. 127-128). Mr. William Russell Allred, th 
miner's helper, indicated that at least one of the four posts at issue wa 
standing up from the previous shift (Tr. 160). 

The second area of inconsistency relates to identifying the inby raos 
post to which the line brattice was attached immediately prior to the tire 
that such line brattice was supposedly knocked down by the continuous min 
Mr. Edwards testified that the line brattice was attached up to and inclu 
the first post outby the face (Tr. 116, 123, 130-131, 133-134). Mr. Allr 
testified that the line brattice was attached only up to and including th 
second post outby the face prior to Mr. Edward's beginning his activities 
the left side of the entry (Tr. 162, 163, 165, 192-193). Mr. Salas, the 
shuttle car operator, testified that the line brattice was attached up to 
and including the second post outby the face, and that the brattice came 
of the first post outby the face when the miner operator knocked the firs 
timber down on his way going in (Tr. 202, 215-216). The affidavit of 
Mr. Sherman states, in part, that he "observed that one timber (1st outby 
from the face) was knocked out and the brattice was still wrapped around 
This statement indicates that Mr. Sherman maintains that he observed evid 
that the line brattice had been attached up to and including the first po 
outby the face. The testimony of Mr. Buddy Gines, the section foreman, 
indicates that he maintains that the line brattice was attached up to and 
including the first post outby the face (Tr. 271-272). 

The third area of inconsistency relates to when the first and second 
posts were knocked down. Messrs. Edwards and Salas maintained that the f 
post was toppled by the continuous miner while maneuvering to clean up th 
sloughage, and that the second post was knocked down when the inspector h 
the miner operator back the machine out of the area along the left rib (T 
115, 123, 202, 205, 207). However, Mr. Edwards testified at a later poin 
that he did not know whether he toppled one post while going in and the o 
post while going out, or both while going in or both while going out (Tr. 
129-130). Mr. Allred testified at one point in his testimony that it was 
necessary to topple the first post in order to clean up the material pres 
(Tr. 162). However, he later contradicted himself by testifying that he 
not remember when Mr. Edwards knocked the posts down, that he did not eve 
remember Mr. Edwards knocking them down, and that he really did not know 
whether Mr. Edwards knocked them down while going in or while pulling out 
(Tr. 173-174). Of even greater significance on this point is the testirao 
of Mr. Louis J. Mele, U.S. Fuel's director of safety and training. Mr. M 
was one of the company officials summoned to the face area of the No. 1 r 
entry by Mr. Martinez. Mr. Mele testified that he observed the two posts 






nwi v 


partially covered with coal (Tr. 397-398). His testimony that the two posts 
were partially covered with coal is inconsistent with the position of other 
witnesses for U.S. Fuel that the two posts, and particularly the second post, 
had just been knocked down* Mr. Mele's testimony that the two posts were 
partially buried is consistent only with Inspector Milovich’s assertion that 
the two posts were down when he arrived in the face area and observed actuaL 
mining activity in progress, because some type of activity would have been 
required in order to partially bury the two posts. 


The fourth area of inconsistency relates to what activities were 
occurring in the face area when Inspector Milovich arrived there. Mr. Edward- 
testified that he was cleaning sloughage from along the left rib, using the 
head of the miner to break up some large pieces that had sloughed down from 
the left rib, and loading the material aboard the shuttle car which was 
positioned under the continuous miner’s tail (Tr. 114-115, 146-147, 151-152). 
On direct examination, he testified as follows: 


1 backed the miner up, I moved over, and I was moving 
in, and there was sloughage from the rib that had fallen 
down, and I was continuing to clean that sloughage up with 
my machine. In order to get that sloughage cleaned up — 
there is chuncks in there as big as [the bench in the 
courtroom where the hearing was held] and you have to start 
the cutter head to cut the coal to let it go up to the 
conveyor into the [shuttle car]. That's what I was doing. 

I was cutting up the sloughage; I entered the face, and then 
there was a big chunk right there; I started to cut it, and 
when I turned around to see how full the [shuttle csr] was, 
and I seen Mr. Milovich coming down, and then I shut the 
machine off and I started back, and that’s when he wrote up 
the citation. 


(Tr. 114-115). 


Mr. Allred's testimony on this point, although not as detailed, indi¬ 
cates that the crew was in the process of loading the shu “* 

inspector arrived (Tr. 162). Mr. Salas' testimony, however,.no loadine 
testimony of Messrs. Edwards and Allred because he maintained that no loading 
wae“n progress! Mr. Salas testified as follows on direct examination: 


Q. Now, was your 
mately that is shown on 


shuttle car in the position approxi- 
Exhibit M-4 at the time Mr. Milovich 


arrived? 


A. No. I was back a ways. I was 


behind the tail. 



A. No, not at the time. 


(Tr. 198-199). 

The fifth area of inconsistency relates to the location of the line 
rattice after it was knocked down and what the various witnesses $lid or di 
ot say to the inspector concerning the location and condition of the line 
rattice. Generally, the operator’s witnesses and the affiant maintain tha 
the toppled line brattice was on the floor of the entry, and that an argume 
nsued over the subject of mining without proper ventilation. 

Mr. Sherman’s affidavit maintains that the toppled line brattice was 
lainly visible. 

Mr. Edwards testified at one point that the line brattice was on the 
ground underneath the continuous miner, and that that was why the inspector 
did not see it (Tr. 116-117). However, he later testified that the line 
rattice was on the ground when the measurements were made and that it was 
isible to anyone taking the trouble to walk around the left side of the 
continuous miner (Tr. 154), and that he did not know why the inspector did 
ot see it (Tr. 143-144). As relates to any conversations with the inspect 
Mr. Edwards testified that Inspector Milovich came in, stopped, shook his 
ead and asked him ’’what the hell" he, Edwards, though he was doing (Tr. 12 
Curiously, for a man who maintains that the line brattice had been up* 

Mr. Edwards never told the inspector (1) that the line brattice had been in 
place, (2) that it had just been knocked down by the continuous miner, or 
3) that the line brattice was lying on the ground (Tr. 117, 129-130, 
39-140). In fact, he testified that he did not respond to any of the insp 
or's direct questions concerning why the line brattice was not up (Tr. 117 
kt one point he testified that he did not know why he failed to mention the 
presence of the line brattice to the inspector upon learning that a ventila 
ion violation had occurred (Tr. 152). He thereafter testified that he 
ailed to mention it because he was shaken by the experience (Tr. 152-153). 

It appears that Mr. Allred was suffering from a poor memory insofar as 
his, the most crhcial aspect of U.S. Fuel's case, was concerned. He testi 
fled that he did not know where the line brattice was (Tr. 171); that he di 
lot see the brattice cloth when the continuous miner was pulled back and th 
neasureraents were taken (Tr. 172); and that he did not recall seeing any 
orattice cloth tucked underneath the machine (Tr. 173). As noted previousl 
■lr. Allred maintained at various points in his testimony that the line 
irattice was attached up to and including the second post outby the face. 


never did. Never did. 


(Tr. 188). 

Mr. Salas testified that he saw the line brattice on the ground after 
the inspector’s arrival on the section and before the continuous miner was 
backed out of the face (Tr. 203-204). He further testified that the line 
brattice was on the ground after the continuous miner was backed out of th< 
face, but he could not remember whether it was visiblfe on the left side or 
whether it was underneath the continuous miner (Tr. 205). However, he lat< 
testified that he never saw the line brattice on the floor after the miner 
pulled out (Tr. 212). Additionally, Mr. Salas testified that he did not s* 
a word to the inspector concerning the violation, and indicated that he die 
not look for the brattice cloth after the section was shut down or while tl 
argument was in progress (Tr. 206, 217) even though he could have easily s« 
the brattice cloth from his vantage point in front of the continuous miner 
(Tr. 216-219). In fact, he claimed that he was unable to remember the topj 
of the argument (Tr. 219). The implausibility of and apparent contradictic 
contained in his testimony are amply illustrated by the following excerpts 
from his cross-examination: 

Q. Did you ever walk in front of the brattice — I mean 
in front of the miner? Did you ever stand in front of the 
miner? 

A. Yes. 

Q. When did you ever do that? 

A. After everybody was there. 

Q. Everybody was there and you were standing in front 
of the miner? 

A. They was just arguing. 

Q. Everybody was arguing. Where was the brattice cloth? 

A. I didn f t look around for it. 


down when he backs Che machine back, and Chen you are standing 
in front of he miner, with everybody standing around arguing, 
and you don’t know where the brattice cloth is? 

A. I didn't know it was a violation before or I would 
have looked for it. 

(Tr. 216-217). 

* ****** 

You remember [the condition and location of the brattice 
prior to the time the machine was backed out of the face] but 
you don't remember when you were standing in front of the 
miner? Did It disappear? 

A. 1 wasn't looking for it. 

Q. What were they arguing about? 

A. I can't remember. It was none of ray business. They 
were the ones. 

Q. But you don't remember? That's what you are telling 
me, you really don't remember where the'brattice cloth was at 
the point in time that you were standing in front of the 
machine? Would you answer verbally for the record? 


A. No. 


(Tr. 219). 

Mr. Buddy Gines was summoned to the face area and arrived there 
the arrival of Mr. Mele's party. Mr. Gines testified that an argurae 
upon his arrival during which the inspector "got on me pretty bad fo 
without air" (Tr. 237), Mr. Gines testified that the inspector kept 
that it was his responsibility to make sure that the crew did not cu 
their ventilation; and that he got the impression that Inspector Mill 
thought the crew had mined some considerable time with the posts and 
brattice down (Tr. 237-238). Mr. Gines further testified that he at 
to explain to Inspector Milovich that the posts and line brattice we 
but that the inspector just kept getting on him about his responsibi 


id would not let him explain ^ the inspector 

id he therefore simply vermin lfle d that he remained seated the 

seat along the right rib. He testified tha ^ ^ the taklng 0 f 

ng all subsequent activities^an 2 37-238, 252, 256, 262). 

asurements or in anything else (Tr. 23/ 


remem.s ui “‘v-« / Tr 

According to Hr. Gines, the the 

nl Yet curiously, he did not brief Mr. ne he dld not even 

ituation before they talkedto the insp t . conducC ls inconsistent 
, e ak to them when they arrived (Tr. lb/;. d their ventilation. 

“ 8 ^uy?r cid 1 °z?z zyiz to 

nspector appeared unwilling to nsce 
.othing to them. 


ing to cnem. , 

Additionally, Hr. Gines did not ^ 

si-srs rssx = 

easurement was being made -in the wrong 


iremenc w« t DO 

Mr. Martinez testified the third po 

as lying on the ground and the lin 302-303). Mr. Martinez test 

nd wL angling down “^he second Post CTr.^ ^ 3o4) . It does not 
hat he assisted in making the 28 foot m the inspector concerning 

ppear that Hr. Marines had down (Tr. 303). Howe^ 

act that the posts had just been made cojnmentB to the in P 

if led on direct examination that otlie^P ^ maklng che mea surement. 
s relates to the point of rerere 

_ . . _ _ _ 


Q. YOU helped take ^at measurement^ ^^t 
the crew or supervisory personnel state 
he was measuring from the wrong point? 


A. Yes, Sir. 

Q. Do you know who said Chat? 


UU —- 

A. There were sev “ a an “™g n crew n members a appeared to be 
supervisory, Andy Barne - d t he[y] didn't believe it was 
- as the brattice was angled th W lt frotD where it 

where it should bs taken^ ^ ^ the way t he measurement 
was intact all tne way 
was made.- 


A* People were calking. 

Q. But you don’t remember what was said? 

A. Not really. 

Q. Can you give me Che flavor of what was said, what is 
your recollection of what was said? What were the arguments 
about? 

A. People were arguing about the angle of Che brattice 
after we had backed out, talking about where the measurements 
were taken. I really can’t recall what they was talking. I 
was going about my job. 

(Tr. 331-332). 

Mr. Mele testified that the line brattice was probably on the fourth 
post on an angle when he arrived in Che face area (Tr. 390). He testifie 
that he saw the brattice cloth on the ground, but he had no idea as to ho 
such observation squared with Mr. Edwards’ testimony chat the brattice cl 
was under the continuous miner (Tr. 397). 

It was apparent to Mr. Mele that Inspector Milovich had already take 
some measurements, because when the two men first met the inspector state 
that "the violation was 28 feet" (Tr. 390-391). Mr. Mele responded with 
statement that it did not appear chat far (Tr. 390-391). Thereafter, 

Mr. Mele assisted the inspector in making measurements. However, Mr. Mel 
indicated at several points in his testimony that nobody mentioned to 
Inspector Milovich that he was taking Che measurements in the wrong locat 
He testified that he had no discussion with the inspector as Co whether t 
measurement should be made from where the line brattice was actually hung 
the post, or whether it should account for any of the additional brattice 
that was sloping down (Tr. 391). He further testified that while he was 
assisting in the measurement, nobody indicated that the measurement was b 
made in Che wrong spot (Tr. 399-400). His testimony on this point flatly 
contradicts Mr. Martinez testimony on direct examination chat he overhear 
supervisors or crew members Cell Che inspector chat the measurements were 
being made in the wrong location. 

In short, the reliable evidence shows chat no statements were made t 
Inspector Milovich indicating either that Che line brattice had just been 


proposition in which discussions take place concerning raining without prop' 
ventilation, and measurements are made to determine how far the line bratt: 
terminates from the point of deepest penetration to which any portion of t. 
face has been advanced, and yet nobody bothers to point out the crucial fa> 
necessary to avoid the issuance of a citation. Additionally, U.S. Fuel's 
evidence contains numerous inconsistencies as to the position and location 
the brattice cloth that it maintains had just been knocked down. 

The sixth area of inconsistency concerns whether the witnesses saw 
measurements being made. The inconsistency in this area is confined to th< 
testimony of Mr. Edwards. 

Briefly stated, measurements were taken in the following fashion: Th< 
first measurement was made by the inspector prior to the arrival of 
Mr. Mele’s party. He threw his tape measure, which had a nut on the end, 
into the face and obtained a reading of approximately 28 feet (Tr. 37-38, 
390-391). Inspector Milovich informed Mr. Mele of the reading when the 
latter arrived. Mr. Mele responded that the distance did not appear that i 
(Tr. 390-391). Company personnel assisted the inspector in taking another 
et of measurements, with Mr. Mele holding the tape at the face. Once agaj 
a reading of approximately 28 feet was obtained (Tr. 37-38, 304, 317, 394). 

At one point during cross-examination, Mr. Edwards denied that he saw 
measurements being made: 

Q. Now, did you watch any of the measurements going on? 

Did you see the Inspector throw his tape up into the face with 
a nut on the end of it and read out about twenty-eight feet? 

A. I didn't see nothing like that. I wasn't there. I 
wssn't paying any attention* All I know is that he started 
to write out the citation. 

!Tr. 122). 

however, he contradicted himself at a later point in his cross-examination: 

Q. Did you see the Inspector measure the area? 

A. Yes, I seen him measure it. 

Q. Did you look at the tspe at all? 


A. Yes. 


Q. You saw him throw it up once by himself and then he 
had somebody else walk up to the face at the roof support ?. 

A. Yes . 

Q. Who did he have walk up to the face? 

A. Lou Mele. 

Q. Who? 

A. Lou Mele. 

(Tr. 137-138). (Emphasis added). 

The seventh area of inconsistency relates to whether additional bratti 
cloth was brought in to abate the violation. The inspector testified that 
the violation was abated by two men who' brought in and installed additional 
line brattice (Tr. 50-51, 64, 376). U.S. Fuel maintains, however, that the 
violation was abated by reinstalling the line brattice which hsd fallen on 
the ground, and that additional brattice cloth was not brought in for this 
purpose. The most probative evidence adduced by U.S. Fuel, in support-of it 
position 5/ is the affidavit of Mr. Sherman which states, in part, that: " 
rehung the brattice that had fallen off the timbers using the the [ sic ] 
brattice laying on the ground along the rib line and some wrapped around th 


17 The testimony of Messrs. Edwards, Gines, Martinez and Mele is less than 
conclusive on this point. Mr. Edwards testified that he did not see addi¬ 
tional brattice cloth brought in to abate the citation (Tr. 125), and that 
nobody brought in extra brattice cloth (Tr. 141). However, the evidence 
presented indicates that Mr. Edwards wss in no position to make a personal, 
firsthand observation of the abatement procedures because he was at the 
kitchen, and not the face, when abatement occurred. Mr. Gines testified on 
that he did not observe anybody bring in additional brattice cloth to abate 
the citation (Tr. 257). Mr. Martinez testified only that he did not know 
whether additional brattice cloth was brought in or, indeed, whether such 
action was necessary (Tr. 310). Mr. Mele testified only that to his knowl¬ 
edge new brattice cloth was not brought in to abate the citation (Tr. 398). 


timber. There was approximately J^ '^oas-examination.which support 

However Mr. ^^tor mWchtAllred's testimony on this point 
the testimony of Inspector 
as follows: 


Q. Okay. Where was the brattice cloth that was 
connected to the three posts that were may 
[on Exhibit M-4]? 


A. I don't know. 

Q. Did you see any brattice cloth there? 
A. Did I see any? 


Q. Yes. 

A. After we backed up? 


Q. Yes. 


A. No, I don’t recall what h appened^to . 
else come_in__atid_£i2ed_^5_£iS5H--—fTo^now 
I don’t know why they w - r „„ tb o lt post, but 1 am 

nirEmSsrsr^oThe ^f^ 8t 0Ut there . 

the miner helper and I did put it out 


i ,k)noc’ TThe testimony 
Q. You have just told me severs^ identified.] 

is omitted as.r'ftharsomebody went out and got new 
Three, you told me that som y Ri ht , 

brattice cloth and came back in. 


A. Right. 


Did you see that hung? 


. ut . t t-hink we went to dinner 
A d N °'body else m do b the r banging up and measuring. X 
can' ^remember^for sure what happened there. 


p . But you do remember somebody brought new brattice 
cloth in? 


i- «-uoi- I think somebody told me 
A. No, I don't i„. I didn’t see nobody 

somebody brought some bratti m _ m) . 


uiao-Le co rememoer wnetner mr. c.awaras requested cne inspector co overiooK. 
:he violation (Tr. 211). Additionally, Mr. Allred testified that the two 
jngaged in a conversation in the kitchen area, but claimed that he was una 
:o remember whether Mr. Edwsrds made the request (Tr. 178-179). However, 
lr. Allred's testimony does reveal that Mr. Allred discussed the violation 
jith the inspector at that time (Tr. 187). 

In summary, Mr. Edwards maintained that he had no conversation with t 
Lnspector in the kitchen area, while Messrs. Salas and Allred maintain tha 
:he two men did converse there. The two positions are inconsistent, 
lr. Allred's testimony further indicates that the violation was discussed 
ri.th the inspector in the kitchen area. Inspector Milovich's testimony as 
:he subject matter of his conversation with Mr. Edwards is considered 
iccurate. 

In view of the foregoing, I conclude that the testimony of Federsl mi 
.nspector Ted R. Milovich accurately sets forth the conditions existing in 
:he face area of the No. 1 right entry when the citation wa9 issued, and t 
I.S. Fuel has not produced credible evidence to rebut his testimony. 7/ 


7} According to the "inspector", the request was initially made in the face 
trea of the No. 1 right entry moments after he caught Mr. Edwards mining 
without the required line brattice (Tr. 359). 

J It appears that Messrs. Edwards, Allred, Salas and Gines may have-had 
l motive to be less than candid in their testimony. According to Inspecto 
[ilovich, Mr. Walter Wright, the mine superintendent, arrived at the face 
dth Mr. Mele. Inspector Milovich testified that Mr. Wright appeared 
'articularly surprised at and quite upset with the condition, and that 
lr. Wright stated that he would fire everybody on the section (Tr. 37, 

1-52 , 378). Mr. Edwards testified that Mr. Wright was not present (Tr. 
34). Messrs. Allred, Gines and Martine 2 testified either that they did no 
emember seeing Mr. Wright or that they could not recall whether Mr. Wrigh 
■as present (Tr. 185-186, 253, 265, 331). There is, however, evidence in 
he record which tends to corroborate the inspector's testimony that 
r. Wright was present and that he made the statement attributed to him. 

Mr. Mele testified that Mr. Wright could have been present, although 
e was not certain (Tr. 388-389). Yet, Mr. Mele's testimony indicates that 
he statement is characteristic of Mr. Wright. According to Mr. Mele: 

"He said that many times when we had such violations. I heard that 
everal times, but I'm not too sure he was in there that day. I've heard 
im say that many times when I talked to him about violations, 'We are goii 
o fire the boss; we are going to fire the crew.' That's just something tl 
e — that is one of his — we have never done it yet." (Tr* 398-399). 


point approximately reet outoy tne point or deepest penetration to whic 
any portion of the face had been advanced. This condition violated the 
provision of the approved ventilation system and methane and dust control 
plan which required the line brattice or tubing to be installed at a dista 
no greater .than 15 feet from the area of deepest penetration to which any 
portion of the* face has been advanced in working faces from which coal is 
being cut, mined, or loaded. 

C. Negligence of the Operator 

The facts presented in these esses reveal that as of April 10, 1979, 
U.S. Fuel should have been more cognizant than usual of the need to mainta 
good ventilation because the King No. 5 Mine had experienced a series of 
three frictional coal dust ignitions during the recent past. The three ig 
tions occurred on March 21, March 23, and April 5, 1979, in another sectio 
f the mine located approximately 2,600 or 2,700 feet from the section 
involved in these proceedings (Tr. 14-15, Exh. M-4). £}/ Yet, the evidence 
shows that the line brattice terminated at a point 28 feet outby the point 
eepest penetration to which any portion of the face of the No. 1 right en 
ad been advanced while coal was being cut, mined or loaded, , 13 feet 

or almost a full cut, more than the distance permitted by the approved ven 
tilation system and methane and dust control plan (Exh. M-3, Tr. 46-47). 
nder the plan, 15 feet is a full cut (Tr. 46-47, Exh. M-3). The findings 
of fact set forth previously in this decision show that a substantial amou 
f raining and loading had occurred without the required line brattice 
installed. The only remaining question is whether U.S. Fuel's supervisory 
ersonnel knew or should have known that the condition existed. The evident 
s set forth below, shows that the section foreman had actual knowledge of 
he condition and failed to take corrective action. 

As noted previously, the inspector quickened his pace to follow 
Mr. Salas' shuttle car into the working place. As he went through the cro: 
cut into the No. 1 right entry, he observed three miner's lights in the fa> 


fn. 7 (continued) 

Mr. Gines testified that he did not remember seeing Mr. Wright, and tl 
ne did not hear Mr. Wright say that the whole crew should be fired (Tr. 25i 
However, he testified that a union man told him later that he had heard th. 
Mr. Wright was going to fire him. 

Finally, Inspector Milovich's testimony is in accord with statements 
contained in his contemporaneous handwritten notes. The notes, written wh 
underground (Tr. 95), record Mr. Wright's presence and the statement that 
"would fire everyone on the section." (Exhs. M-2, M-2A). 

3/ Counsel for MSHA indicated during the hearing that the three prior coa 
dust ie t see flAsh. splf-A-xtinmil r lino si ua i s. and n t exDlosio 1 


Mr. Gines, the section foreman, was the individual in the face area with t 
ighted flame safety lamp. 

Shortly after the inspector observed the three lights, he and Mr. Gin 
assed each other at a point approximately 175 feet from the face while wa 
ng down the No. 1 right entry. The inspector was walking inby and Mr. Gi 
was walking outby (Tr. 34-35 , 71). The inspector did not actually see 
Mr. Gines leave the face area because it appears that the shuttle car 
bstructed his view at the crucial point in time (Tr. 45). However, Mr. G 
was carrying a flame safety lamp when he and the inspector passed each oth 
(Tr. 34-36). Additionally, there were only two people present at the face 
discounting Mr. Salas, when the inspector arrived there. Neither of the t 
men had a flame safety lamp. An unlighted flame safety lamp was inside th 
continuous miner (Tr. 36, 45). 

It appears that Inspector Milovich wanted to confirm his belief that 
'tr. Gines had been in the face area, i_.e_., that Mr. Gines had been in a po 
ion to actually see the violation. After he stopped the mining activity, 
le asked Mr. Allred where Mr. Gines was (Tr. 78). Mr. Allred stated that 
■tr. Gines had just left (Tr. 36-37). When Mr. Gines returned to the face 
area, the inspector asked him whether he had just left the face area. 

•tr. Gines responded in the affirmative, stating that he had left "a little 
vhile ago." The inspector followed up his question by asking Mr. Gines 
whether he had seen how far the line brattice terminated from the point of 
deepest penetration. Mr. Gines answered by stating that it "didn't look t 
far to me" (Tr. 37, 77). The inspector thereupon reached the conclusion t 
•Ir. Gines, a supervisory employee of U.S. Fuel, had seen the violation, an 
accordingly, that the violation was caused by an unwarrantable failure to 
:omply with mandatory standard 30 C.F.R. § 75.316 (Tr. 35, 77). 

U.S. Fuel's evidence was directed toward disproving both that Mr. Gin 
jas in the face area shortly before the inspector arrived there, and that 
ir. Gines had stated that the line brattice had not appeared that far back 
jhen he was in the area a short time earlier. However, U.S. Fuel's witnes 
tre not considered credible on these points. 

Messrs. Allred and Edwards gave testimony which, if believed, would 1. 
>lace Mr. Gines in the area before activities began on the left side of th 
Jo. 1 entry (Tr. 155, 162, 167-170). Their testimony is inconsistent with 
:hat of Messrs. Salas and Gines. The testimony of Messrs. Sslas and Gines 
>laces Mr. Gines in the vicinity of the face moments before the inspector'; 
ir rival at the face, a much later point in time than that testified to by 

iessrs. Edwards and Allred. Specifically, Mr. Salas had already taken one 

.oad of material from the left side of the entry and had just returned to 

;he face area to pick up another load when the inspector arrived there. Y 


point. Mr. Gines testified that he had just finished speaking to Mr. Allr< 
ho was straightening the cable on the continuous miner, before passing th< 
inspector (Tr. 234-255). Mr. Allred confirmed talking to Mr. Gines while 
straightening the cable, but indicated that the conversation occurred befoi 
activities began on the left side of the entry (Tr. 167-170). 

Furthermore, part of U.S. Fuel's evidence tends to confirm Inspector 
Milovich's account. Mr. Gines, by his own admission, places himself ift the 
vicinity of the face at the relevant time. Mr. Allred confirms telling the 
inspector that Mr. Gines had ’’just left" the area (Tr. 167). 

In view of these considerations, I find that Inspector Milovich correc 
deduced that Mr. Gines had just left the face area of the No. 1 right entr> 
I further find that Mr. Gines admitted to the inspector that he had observe 
the violative condition, but attempted to exculpate himself by maintaining 
that "it didn't look that far" when he was last at the face a few minutes 
earlier. Additionally, the evidence shows that Mr. Gines failed to take cc 
cective action. His knowledge and his failure to act are imputable to U.S. 
Fuel. See , e_,£., Nacco Mining Company , 3 FMSHRC 848, 2 BNA MSHC 1272, 1981 
3CH OSHD par. 25,330 (1981). 

In view of the recent history of frictional coal dust ignitions st the 
Cing No. 5 Mine, U.S. Fuel was under an affirmative obligation to be even 
nore cognizant than usual of the need to maintain proper ventilation. This 
obligation was clearly not met. A substantial amount of mining and loading 
vas performed without complying with the cited provision of the approved 
/entilation system and methane and dust control plan. The section foreman 
lad actual knowledge of the violative condition and failed to take correct! 
iction. The violation was readily visible ( See , Tr. 12*1, 364, 369). Accor 
Lngly, it is found that U.S. Fuel demonstrated gross negligence. 

). Unwarrantable Failure Criterion 


The subject 104(d)(1) citation contains the allegation that the cited 
/iolation was caused by the mine operator's unwarrantable failure to comply 
*ith mandatory standard 30 C.F.R. § 75.316. A violation of a mandatory 
lealth or safety standard is caused by sn unwarrantable failure to comply 
jhere "the operator involved has failed to abate the conditions or practice 
constituting such violation, conditions or practices the operator knew or 
should have known existed or which it failed to abate because of a lack of 
lue diligence, or because of indifference or lack of reasonable care." 
leigler Coal Company, 7 IBMA 280, 295-296, 84 I.D. 127, 1 BNA MSHC 1518, 
.977-1978 CCH OSHD par. 21,676 (1977). 

The findings of fact-and the discussion set forth in Part V(C) of this 
|«a r •{ o -f nn nlparlv fihnu t-.hftf- ir.S. Fit 1 f iled to abate vi lative condition 


E. Significant and Substantial Criterion 


The citation contains the allegation that the violation was of such 
nature as could significantly and substantially contribute to the cause and 
effect of a mine safety or health hazard. In National Gypsum Company , 

3 FMSHRC 822, 2 BNA MSHC 1201, 1981 CCH OSHD par. 25,294 (1981), the 
Commission held "that a violation is of such nature ss could significantly 
and substantially contribute to the cause and effect of a mine safety or 
health hazard if, based upon the particular facts surrounding the violation 
‘there exists a reasonable likelihood that the hazard contributed to will 
result in an injury or illness of a reasonably serious nature." 3 FMSHRC a 
825. Additionally, the Commission stated that "[ajlthough the [1977 Mine 
Act] does not define the key terras 'hazard' or ’significantly and substan¬ 
tially,' in this context we understand the word 'hazard' to denote a measur 
of danger to safety or health, and that a violation 'significantly and sub¬ 
stantially' contributes to the cause and effect of a hazard if the violatio 
could be a major cause of a danger to safety or health. In other words, th 
contribution to cause and effect must be significant and substantial." 

3 FMSHRC at 827. (Footnote omitted.) The particular facts surrounding the 
violation reveal the following: 

As a general matter, the concentration of -float coal dust in suspensio 
is reduced if the proper amount of air and water is delivered to the face. 
Float coal dust is a potential fuel for an ignition or explosion. Proper 
ventilation reduces, but does not completely eliminate, the possibility of 
an ignition (Tr. 16, 18-19). 

The King No. 5 Mine is a relatively new mine. It is close to the surf 
and has a large fan. There is adequste air in the mine, if it is properly 
directed (Tr. 33). The inspector found 8,500 feet of air going over the co 
tinuous miner, and the plan required only 6,000 feet of air (Tr. 22). How¬ 
ever, the inspector was of the opinion that the violation was of such natur 
as could significantly and substantially contribute to the cause and effect 
of a mine safety or health hazard because air will naturally follow the 
shortest, most direct route into the return. With the line brattice instal 
so far from the face, very little air would be ventilating the face because 
would be following the shortest route out the return. Therefore, there wou 
be a possibility that the velocity would not be as great at the face (Tr. 5 

A methane test was made and no methane was detected. Previous samples 
collected ’for analysis had indicated that the mine did not liberate methane 
(Tr. 54-55). However, an ignition source for float coal dust was clearly 
present. Rock was being cut and was generating sparks and heat (Exh. M-5, 


ha 2 ard contributed to would result in an injury or an illness of a reason 
serious nature. Accordingly, I conclude that the violation was of such n 
as could significantly and substantially contribute to the cause and effe 
of a mine safety or health hazard. 

F. Gravity of the Violation 


The findings of fact set forth in Part V(E) of this decision show th, 
the violation was serious. 

G. Good Faith in Attempting Rapid Abatement 

The citation was issued at approximately 10:25 a.in., on April 10, 19! 
Abatement was due by 11:05 a.m. that same day. The citation was terrainat< 
within the time set for abatement (Exh. M-l). The parties stipulated thal 
the violation was abated in normal good faith (June 17, 1980, stipulation! 

H. Si 2 e of the Operators Business 


The parties stipulated that U.S. Fuel mined 746,298 tons of coal in 
1979. U.S. Fuel’s controlling company information report reveals that 
496,078 tons of that coal was mined at the King No. 4 Mine, and that the 
remaining 250,220 tons was mined at the King No. 5 Mine (June 17, 1980, 
stipulations). 

I. History of Previous Violations 


On June 17, 1980, the parties filed a computer printout prepared by t 
Directorate of Assessments setting forth the history of previous violation 
at the King No. 4 and King No. 5 Mines, beginning January 1, 1970, and end 
May 29, 1980. The parties stipulated that such computer printout may be u 
in determining U.S. Fuel's history of previous violations. 

Only those paid assessments for violations charged prior to April 10, 
1979, may be properly considered in determining U.S Fuel’s history of pre¬ 
vious violations. See Peggs Run Coal Company , 5 IBMA 144, 82 I.D. 445, 

1 BNA MSHC 1343, 1975-1976 CCH OSHD par. 20,001 (1975). The computer prin 
reveals that U.S. Fuel had paid assessments for the time period beginning 
January 1, 1970, and ending April 9, 1979, as follows: 


King No. 5 


37 


1 ($30) 


Totals 1314 58 ($2,500) 

(Note: All figures are approximations). 

J. Effect of a Civil Penalty on the Operator's Ability to Remain in Business 

The parties stipulated that the payment of any penalty in this matter 
fill not affect U.S. Fuel’s ability to remain in business (June 17, 1980, 
stipulations). 

/I. Conclusions of Law 


1. United States Fuel Company and its King No. 5 Mine have been subject 
:o the provisions of the 1977 Mine Act at all times relevant to these 
iroceedings. 

2. Under the 1977 Mine Act, the Administrative Law Judge has jurisdic- 
:ion over the subject matter of, and the parties to, these proceedings. 

3. Federal mine inspector Ted R. Milovich was a duly-authorized’repre- 
-entative of the Secretary of Labor at all times relevant to the issuance 

)f Citation No. 789508. 

4. The violation of mandatory standard 30 C.F.R. § 75.316 charged in 
Citation No. 789508 is found to have occurred as alleged. 

5. The subject violation of mandatory standard 30 C.F.R. § 75.316 

ms caused by the mine operator's unwarrantable failure to comply with such 
landatory standard. 

6. The subject violstion of mandatory standard 30 C.F.R. § 75.316 was 
)f such nature as could significantly and substantially contribute to the 
:ause and effect of a mine safety or health hazard. 

7. Citation No. 789508 was properly issued under section 104(d)(1) of 
:he 1977 Mine Act. 

8. All of the conclusions of law set forth in Part V, supra , are 
reaffirmed and incorporated herein. 


July 9, 1980, respectively. Such closing arguments and briefs, insofar as 
they can be considered to have contained proposed findings and conclusions 
have been considered fully, and except to the extent that such findings an 
conclusions have been expressly or impliedly affirmed in this decision, th 
are rejected on the grounds that they are, in whole or in part, contrary t 
the facts and law or because they are immaterial to the decision in these 
cases. 

VIII. Penalty Assessed in Docket No. WEST 80-62 


Upon consideration of the entire record in these cases and the forego: 
findings of fact and conclusions of law, I find that the assessment ,of a 
enalty is warranted as follows in Docket No. WEST 80-62: 

Citation No . Date 30 C.F.R, Standard Penalty 

789508 4/10/79 75.316 $3,000 


ORDER 


Accordingly, IT IS ORDERED that the application for review in Docket 
flo. WEST 79-81-R be, and hereby is, DENIED, and that Citation No. 789508 be 
md hereby is, AFFIRMED. 

IT IS FURTHER ORDERED that U.S. Fuel pay the civil penalty in the amou 
5f $3,000 assessed in Docket No. WEST 80-62 within 30 days of the date of 
'his decision. 

+•» . £ 5 ^ -■ 

^Jffhn F. Cook 

^/Administrative Law Judge 
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Before: Judge Virgil E. Vail 

Administrative Law Judge 

The above-captioned civil penalty proceedings were brought pursuan 
section 110(a) of the Federal Mine Safety and Health Act of 1977, 30 U. 
§ 801 et seq ., (hereinafter referred to as "the Act"). The violations 
charged in 8 citations issued to the respondent following inspections a 
the respondent's Capitol Cement Quarry and Plant and Del Rio Pit and 
Plant. 

Prior to the presentation of evidence in the above cases, the part 
entered into a stipulation wherein specified citations would be settled 
subject to a ruling on tbe issue raised by the respondent as to whether 
Federal Mine Safety and Health Administration had jurisdiction over the 


I. Issues 


1. Whether respondent's mines involved herein are subject to the Ac 
under 30 U.S.C. § 803 (Supp. 1977), and 

2, Whether respondent violated standards of the Act. 

XX. Jurisdiction 


The respondent argues that the products from its mines are not sold 
out of state and do not otherwise affect interstate commerce, and therefo- 
its mines are not subject to regulation under the Federal Mine Safety and 
Health Act of 1977, 30 U.S.C. 5 803 (Supp. 1977). 

The petitioner argues that a de minus effect or even purely 
intrastate activities may be found to affect interstate commerce. 

The undisputed and stipulated facts show that of over 200 customers I 
whom respondent sells its products there is one customer, the State of 
Texas, to which sales are used for the purpose of highway construction, 
within the state of Texas. That it only sells within the feasible shippir 
and market area of the respondent, which is a 200 mile radius of the plant 
in San Antonio, Texas. Further, of the 200 customers to whom respondent 
sells, there are three customers who have requested that their billings b« 
sent to an out-of-state address, but whose products are shipped within th€ 
200 mile radius of respondent's plant and that no materials from the 
respondent's plants were shipped outside the state of Texas (Tr. 22-26). 

Section 4 of the Act provides: "Each coal or other mine, the products 
of which enter Commerce, o‘r the operations or products of which affect 
Commerce, and each operator of a mine, and every' miner iri such mine shall 
be subject to the provisions of the Act." 

Section 3(b) of the Act defines "Commerce" as "trade, traffic, 
commerce, transportation, or communication among the several States, or 
between a place in a State and any place outside thereof, or *** between 
points in the same State but through a point outside thereof/' 

I conclude that respondent's mine operations come within the Commerce 
coverage of the Federal Mine Safety and Health Act of 1977 . The material 
mined by the respondent is used for' construction of highways in the State 
of Texas which are used in the regular stream of interstate commerce. 
Highway construction and maintenance have been held to be within interstat 
coverage of Federal statutes. See N.L.R.B. v. Custom Excavating Inc. , 

515 F. 2d 202 (7th Cir. 1978). 


by an individual farmer for his own consumption is subject to federal 
regulations if it exerts a substantial economic effect on interstate 
commerce. The Court said that, even though the farmer's contribution to 
the demand for wheat may be trivial, that is "not enough to remove him fi 
the scope of federal regulations where, as here, his contribution taken 
together with that of many others similarly situated, is far from trivial 
At p. 127. 

In considering the narrow set of facts submitted in this case, that 
the use of materials for state highways, the use of the government postal 
system for transporting the billings to addresses of customers outside tt 
State of Texas, and use of materials by over 200 customers within the St< 
of Texas, I find that the respondent's mines' products affected commerce, 
and as such, are subject to the Act. 

Ill. Settlement Proposals 


CENT 79-211-M 


At the hearing, the parties stated that they had agreed to settle t\ 
two Citations nos. 169799 and 169800 which involve citations issued at t! 
Del Rio Pit and Plant and are contained in DOCKET No. CENT 79-211-M. Th« 
agreement for settlement provided that Citation no. 169799, with a propos 
penalty assessment of $12.00, be reduced to $8.00 and that Citation no. 
169800 with a proposed assessment of $22.00 be reduced to $17.00, subject 
to my ruling on the Jurisdictional issue. Having ruled that the mines 
are covered under the Act, and having considered the proposed settlement 
and the six criteria as set forth in Section 110(i) ^of the Act, I conclut 
the proposed settlements should be approved. 

CENT 79-59-M 

The Secretary moved at the hearing to vacate Citation no. 169732. 
reason given for vacating this citation was a belief that the evidence 
would not support the charge. Citation no. 169732 is therefore vacated. 

CENT 79-361-M, CENT 80-213-M, CENT 80-192-M 

At the hearing the parties agreed, subject to my ruling on the 
jurisdictional matter, that the Secretary would Vacate Citation no. 1694' 
(Docket No. CENT 79-361-M) and respondent would pay the full amount of tV 
proposed penalty assessments for Citation no. 170993 (Docket No. 80-213-1 
in the amount of $36.00 and Citation no. 170913 (Docket no. 80-192-M) in 
the amount of $44.00. After reviewing the record, the statements of 
counsel, and considering the six criteria of section 110(i) of the Act, i 


standard provides that, "Berms or guards shall be provided on the outer 
bank of elevated roadways." 

The parties agreed that there was no dispute regarding the facts 
surrounding the issuance of Citation no. 170405 but the respondent 
contested whether the standard, alleged to have been violated, applied in 
this instance. The parties stipulated to the facts and then argued the 
application of said facts to the law in their post-hearing briefs. 

A decision in this matter was also contingent upon my ruling on the 
jurisdictional issue. 

Citation no. 170405 reads, in part, as follows: "The elevated ramp 
leading to the solid fuel loading hopper was not equipped with a berm or 
guard creating a hazard for the operator on the front end loader in case 
running off the ramp." 

The stipulated facts are as follows: 

1. The length of the ramp involved was approximately thirty feet. 

2. The height of the ramp at the highest point was approximately foi 

feet. 

3. The raatp was only used by a caterpillar front-end loader, or thai 
was the only piece of equipment that used it. 

4. The ramp in question was used for dumping solid fuel in the form 
of petroleum coke into a solid fuel loading hopper. (Tr. 8). 

In the respondent's post-hearing brief, he argues that the only 
question presented here is whether a ramp constitutes an "elevated roadway 
within the meaning of the standard .cited by the Compliance Officer (p. 14! 
Although respondent later in his post-hearing brief raises the issue that 
evidence as to the lack of berms on the ramp was not included in the 
stipulation. Idiscard his argument, as the transcript of the hearings 
indicates the parties understood and agreed that the only issue to be 
decided was "(w)hether the ramp involved is an elevated roadway within th< 
interpretation of the cited standard." (Tr. 8). This statement was made 
by the attorney for the respondent and he is bound by such a representa¬ 
tion. If he wished to raise the issue of whether there were berms on the 
ramp the hearing would have been the proper time to do it, 

The evidence as stipulated to shows the "ramp" involved herein was 
approximately thirty feet Long, four feet high at the highest point and 


constructed and which is physically altered.' 

A "road” is defined as: "An open way or public passage for veh 
persons and animals ... a private way." 

In the reference to area travelled by the front end loader here 
parties, at the hearing and in their post-hearing briefs, referred t< 
structure as a "ramp." Webster's New Collegiate Dictionary (1979 Ed 
defines "ramp" as: "a sloping way: as a sloping low walk or roadway 
from one level to another." (emphasis added). 

In view of the above and the fact that this "ramp" was used to 
piece of machinery back and forth over the structure, I find that th. 
called "ramp" was a "roadway" as described in the standard. 

The respondent argues that the standard requires only installat 
a berm on "the outer bank of elevated roadways" (emphasis supplied), 
question was considered by the Federal Mine Safety and Health Review 
Commission and they rejected this argument. The Review Commission s 
that, "(i)f protection were extended only to those elevated roads wi 
open bank, while elevated roads with two open banks were not require* 
bermed or guarded, miner safety would certainly be adversely affecte' 
agree with the Commission that the standard applies to all elevated 
Secretary of Labor (MSHA) v. Cleveland Cliffs Iron Co., Inc . Docket 
VINC 76-68-M and VINC 79-240-PM (February 1981). 

I find from the stipulated facts that the respondent did violate 
standard by failing to provide for berms on the roadway and based up. 
stipulation approve a penalty of $52.00. 

DENV 79-531-M 


On May 16, 1978, federal mine inspector, Dan Haupt , issued Citai 
no. 169704, alleging a violation of mandatory safety standard 56.5- 
50(b) The citation charged that, "The 988 caterpillar loader ope 
was exposed to 168 percent of the permissible limit for an eight hou: 
posure to noise. Feasible engineering or administrative controLs we' 
being used to reduce this level in order to eliminate the need for h* 
protection. 11 


1/ 56.5-50 (b) When employees' exposure exceeds that listed in the al 


Mr. Haupt testified that he took a sound Level reading of the loader 
and since the reading was very high, he decided to samp'le the noisle Level 
of the operator. A DuPont D-100 dosimeter was used in conducting the eig 
hour test. (Tr. 34). The inspector stated that the re'adout was 168% of t 
allowable 100% level, or approximately 93.5 to 94 dBA. (Tr. 42). 

On cross examination Mr. Haupt testified that he had received the 
dosimeter from the district office in Dallas. He was uncertain as to how 
long he had had it, although it had been at least one year. The dosimete 
had been calibrated before it was sent to him and had not been calibrated 
since that time. (Tr. 50). Furthermore, he tesitifed that he did not kno* 
how long it had been since the calibration had been checked prior to the 
inspection. (Tr. 51). He stated, however, that the calibration was check< 
on a monthly basis. (Tr. 51 & 63). 

In the case of Secretary of Labor v. Maudlin Construction Company CEl 
80-114-M (December 18^ 1980), I "held that dosimeters must be calibrated 
immediately prior to testing, in order to assure accurate test results. 
The facts in that case and the one now under consideration are for all 
practical purposes identical. The burden of proving the accuracy of the 
test results is with the Petitioner. The record is void of any facts that 
would persuade me to depart from my previous position. 

Therefore, Petitioner having failed to prove the accuracy of the test 
results, the citation is vacated and the case dismissed. 

ORDER 


CASE 

CITATION NO. 

FINAL DISPOSITION 

CENT 79-59-M 

169732 

Vacated 

CENT 79-211-M 

169799 

$ 8.00 


169800 

$17.00 

CENT 79-300-M 

170405 

$52.00 

CENT 79-361-M 

169476 

Vacated 

DENV 79-531-M 

169704 

Vacated 

CENT 80-192-M 

170913 

$44.00 

CENT 80-213-M 

170993 

$36.00 


It is hereby ORDERED that Respondent pay the penalties totaling 
$157.00 within forty (40) days from the date of this decision. 



Robert W. Wachsmuth, Esq 
KELFER, COATNEY & WACHSMUTH 
311 Bank of San Antonio 
One Romana Plaza 
San Antonio, Texas 78205 

Richard L. Reed, Esq. 
JOHNSON, KROZ & VIVES 
2600 Tower Life Building 
San Antonio, Texas 78205 
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Before: Judge John A. Carlson 


DECISION 


These cases involve the same parties and similar issues of fact ar 
lav. Accordingly, they are consolidated. 

The Secretary of Labor has charged Asarco, Inc., with violations c 
several safety standards promulgated under the Federal Mine Safety and 
Health Act. 30 U.S.C. § 801 et seq . At a hearing held on May 20, 1981, 
parties offered the following disposition of these cases. 


333491, 333492 and 328533 and the corresponding proposed penalties are 
vacated. 


As to the remaining citations, Asarco moved to withdraw its notice < 
contest. (Tr. 6). Pursuant to 29 C.F.R, 2700.11, the motion is granted. 
The following citations and their respective penalties are affirmed. 


Citation No. 


328524 

328525 

328526 

328527 

328530 

333486 

328532 

328534 

328536 

333488 

333489 

333490 

333493 

333494 

333495 


Penalty 

$180.00 

195.00 

275.00 

195.00 

180.00 

160.00 

345.00 

370.00 

195.00 

160.00 

225.00 

225.00 

180.00 

210.00 

210.00 

$3,305.00 

WEST 79-125-M 


The Secretary moved to withdraw citation nos. 333397, 333390 and the 
proposed penalties. (Tr. 8). A written motion was also submitted. 

As reason therefor, petitioner stated that these citations had no 
precedential value and the Mine Safety and Health Administration (MSHA) 
inspector who issued them is no longer employed by the Agency. The 
inspector is the only individual who can testify in support of these 
citations (Tr. 8). In the written motion the Secretary stated that there 
was a lack of evidence to support these citations. Pursuant to 29 C.F.R, 
2700.11, the motion is granted. Citation nos, 333397 and 333390 and thei 
respective proposed penalty are vacated. 

Respondent moved to withdraw its notice of contest to the remaining 
citations. Pursuant to 29 C.F.R. 2700.11, the motion is granted. (Tr. 9] 


J3JJ88 

170.00 

333389 

170.00 

333391 

160.00 

333392 

160.00 

333393 

130.00 

333394 

240.00 

333395 

122.00 

333396 

150.00 

333399 

170.00 

333400 

90.00 

333881 

195.00 

333883 

90.00 

333885 

90.00 


$2,399.00 


WEST 79-126 


Asarco moved Co withdraw ics notice of contest to all of Che c 
at issue. (Tr. 10). Pursuant Co 29 C.F.R. 2700.11, Che motion is g 
The following citations and corresponding penalties are affirmed. 


CitaCion No. 


Penalty 


333889 

333890 

334435 

334436 

334438 

334439 


$ 98.00 

98.00 
150.00 
180.00 
225.00 
305.00 
$1,056.00 


WEST 79-20? 


The Secretary moved to withdraw citation nos. 333882* 333884, : 
330411 and 334437 and their proposed penalties. (Tr. 9, 10). A wri 
motion was also submitted. 

As reason therefor, petitioner stated that as to the first thri 
citations, the MSHA inspector who issued them is no longer employed 
Agency. The inspector is the only individual who can testify in su 1 
these citations. (Tr. 9). The Secretary also stated at the hearing 
his motion that there is insufficient evidence to support the five 
citations. (Tr. 10). 


Citation No. 


penalty 


328535 

$' 

170.00 

328537 


130.00 

333398 


130.00 

334440 


180.00 

330412 


225.00 

330413 


210.00 

330414 


305.00 

330416 


210.00 

334402 


150.00 

334403 

$1 

210.00 

,920.00 


WEST 79-310-M 


Asarco moved to withdraw it9 notice of contest to citation no. 330415 
which U the subject of this proceeding-. (Tr. 12). Pursuant to 29 C.F.R. 
2700.11, the motion is granted. Citation no. 330415 and the penalty of 
$180.00 are affirmed. 


WEST 81-12-M 


The Secretary moved to withdraw Citation nos. 566731, 566407, 566408, 
567031 and 567033 (Tr. 12, 13). A written motion Was also submitted. 

In support thereof, the Secretary stated as to Citation no. 566731 
that he had insufficient evidence. (Tr. 12). Concerning Citation nos. 
566407, 566408 and 567031, the Secretary stated that Asarco had a program 
of regular inspections of the posts involved which may have revealed that 
some were loose, the condition cited by the inspector. Therefore, the 
circumstances may not have constituted a violation of the standard. (Tr. 
13). 


As to Citation no. 567033, petitioner stated that the blasting wire in 
question wa9 properly supported, and therefore, no violation occurred. 
Respondent stated that proper shunting and equipment were used and there 
was no improper handling of the blasting box (Tr. 13). The Secretary 
agreed to these facts. (Tr. 15). 

Pursuant to 29 C.F.R. 2700.11, the Secretary's motion is granted. The 
above citations and their respective penalties are vacated. 



uication No. 

Penalty 

566404 

$ 84.00 

566405 

60.00 

566406 

255.00 

567026 

34.00 

567027 

48.00 

567028 

78.00 

567029 

78.00 

567030 

240.00 

567032 

140.00 

567034 

180.00 

566409 

98.00 

566410 

84.00 

567035 

90.'00 

567036 

60.00 

567037 

90.00 


44.00 


$1,663.00 


WEST 81—13—M 


The Secretary moved to withdraw Citation no. 566732 and the proposed 
penalty. (Tr. 15). A written motion was also submitted. In support 
thereof the Secretary 9tated that there was insufficient evidence to 
support the Citation. (Tr. 15). 

Pursuant to 29 C.F.R. 2700.11, the motion is granted. Citation no. 
566732 and the proposed penalty are vacated. 

As to the remaining citations, Asarco moved to withdraw its notice of 
contest. (Tr. 16). Pursuant to 29 C.F.R. 2700.11, the motion is granted. 
The following citations and corresponding penalties are affirmed. 

Citation No. Penalty 

567038 $114.00 

567040 90.00 

$204.00 

The Secretary stated that as to all citations he proposed to withdraw, 
in the above cases except those withdrawn because of the unavailability of 
the inspector, the petitioner and respondent reviewed all the evidence and 
the Secretary discussed the matters thoroughly with MSHA before submitting 
its motion. (Tr. 15, 16). 






,fahn A. Carlson 
Administrative Law Judge 
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